REPORTABLE

| N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 433 OF 2013
( @PECI AL LEAVE PETITION (CRL.) NO 3475 OF 2008)

GAMBHI RSI NH R DEKARE ... APPELLANT
VERSUS

FALGUNBHAI CHI MANBHAI PATEL
AND ANR. ..RESPONDENTS

JUDGMENT

CHANDRAMAULI KR, PRASAD, J.

The petitioner Ganbhirsinh R Dekare, at the
relevant point of time was serving as Taluka
Maml atdar and an Executive Mgistrate in Vadodara
Taluka in the State of Qujarat. A Qujarati daily
newspaper “Sandesh” is published from different
places i.e., Surat, Valsad, Bharuch, Vadodara and

other cities of |India. Navi nbhai Chauhan is the
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Resident Editor of Vadodara edition of “Sandesh”
wher eas Fal gunbhai Chi manbhai Patel is the Editor of
“Sandesh” . The newspaper published a news item in
Its Vadodara issue dated 28.09.1999 that t he
petitioner “is in love and keeping illicit relations
wth the wfe of a doctor at A wa Road with the
fol |l owi ng headl i nes:

“Maml at dar Shri  Ganbhi rsi nh Dhakre is

caught red handed by the youngsters-

Mani at dar Is indulged in illicit

relations with the wife of Doctor who

Is residing at Alwa Road- attenpts to

conceal the matter- why the Governnent

Is not taking any action against the

Mani at dar ?”

According to the petitioner (hereinafter referred
to as “the conplainant”), the allegation published in
the newspaper is false and defanatory. Accordi ngly,
he filed conplaint in the Court of Chief Judicial
Magi strate, Vadodar a. The conpl ai nant all eged that
the news itens are printed in the newspaper “as per
the instructions and directions of the accused

persons”. In paragraph 3 of the conplaint the

conpl ai nant al | eged as under:
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“3. The Accused No. 1 and 2 of this
case have deliberately published the
news in the Page No. 12 of their daily
newspaper ‘ Sandesh’ dat ed 28/ 9/ 99
which is quite defam ng and offending
to us. The accused persons were in
the know edge that we the conplainant
shall be defanmed in the Society due to
publishing of such news and wth a
view to vilify us as the person having
bad character, the accused persons, in
collusion wth each ot her, have
published the following news in the
newspaper deliberately.”

The conplainant terned those allegations to be
false and stated that the Editor and the Resident
Editor have tried to prove him a characterl ess person
in the society and because of that he had faced
shaneful and disgraceful situation anongst the famly
menbers and friends. The news item further brought
him in disrepute in the Departnent and the public.
It has been alleged that the accused persons have
published the news item wthout any evidence or
pr oof . The conplainant denied to have any illicit
relation with the doctor’s wife. The conpl ai nant was
exam ned on solem affirmation in which he reiterated

t he all egati on.
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The Chief Judici al Magi strat e, taking into
account the allegation nade in the petition of
conplaint and the statenment of the conplainant on
solemm affirmation, took cognizance of the offence
under Section 500, 501, 502, 506, 507 and 114 of the
| ndi an Penal Code and issued process against both the

accused.

Accused no. 2, Falgunbhai Chimanbhai Patel, the
Editor of “Sandesh”, aggrieved by the order taking
cogni zance and issuing process, filed an application
before the Hgh Court seeking quashing of the
conplaint filed before the Chief Judicial Mgistrate,
Vadodara on 08.10. 1999. He sought quashing of the
conplaint on the ground that he is the Editor of the
newspaper, stationed at Ahnedabad and the offending
news item was published in the Vadodara Edition of
the newspaper, of which Navinbhai Chauhan, accused
no. 1, is the Resident Editor. It was further
contended that he was not aware of the offendi ng news
item being published in the newspaper or for that
matter he had any role to play in selection of such

item for publication. The H gh Court by the inpugned

Page 4



order allowed the application and while doi

observed as foll ows:

The

under :

“6. In the <conplaint itself, the
petitioner is described as editor of
t he newspaper and his address is shown
at Ahnedabad. Oiginal accused No. 1
Is described as a resident editor of
Baroda of the sane newspaper. It is
not in dispute that the newspaper in
guestion has its registered office at
Ahnedabad and Baroda edition of the
newspaper S bei ng separately
published from Baroda. It is also not
in dispute that offending news item
was carried in Baroda edition of the
newspaper only.”

H gh Court further went on to obser

“10. In the present case also, | find
that there is nothing in the conplaint
to suggest that the petitioner herein
was aware about the offending news
item being published or that he had
any role to play in selection of such
Item for publication. I n absence of
any mat eri al di scl osed I n t he
conplaint and in view of the admtted
fact that the petitioner is an editor
of t he newspaper stati oned at
Ahnedabad and the news item was
carried in its Baroda edition alone
where the newspaper has a separate
resident editor, the petitioner cannot
be proceeded against for the offence
of defamation of the conplaint.”

ng so

ve as
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The H gh Court canme to the conclusion that
prosecution of accused no. 2 wuld anobunt to
m scarriage of justice and, accordingly, quashed the

conpl ai nt and the process issued agai nst him

It is against this order that the conplai nant has

preferred this special |eave petition.

Leave granted.

M. Huzefa Ahnmadi, Senior Advocate appears on
behal f of the conplainant (appellant herein) whereas
accused no. 2 (Respondent no. 1 herein) IS

represented by M. Dushyant Dave, Senior Advocate.

M. Ahmadi, submts that according to the
conpl ai nant, accused no. 2 was the Editor stationed
at Ahnmedabad and there is specific allegation against
him that the news itens are published in the
newspaper “as per the instructions and directions of
the accused persons”. The conplainant has further
alleged in the conplaint that both the accused i.e.
the Editor (accused no. 2) and the Resident Editor

(accused no. 1) had deliberately published the news
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in their Gujarati daily newspaper *“Sandesh” which is
def amat ory. The conpl ainant went on to say that the
“accused persons were in the know edge that the
conpl ai nant shall be defanmed in the society due to
publication of such news”. In the face of the
aforesaid allegation, M. Ahmadi points out that the
H gh Court conmtted a serious error by observing
that “there is nothing in the conplaint to suggest
that” accused no. 2 “was aware about the offending
news item being published or that he had any role to
play in selection of such item for publication”. M.
Dave, however, submts that, according to the
conplainant’s own showi ng, accused no. 2 was the
Editor of the newspaper stationed at Ahnedabad and
the offending news item having been published at
Vadodara for which there is admttedly a separate
Resident Editor, it has to be assuned that the
accused no. 2 was not aware of the sanme and had no
role to play in the selection of such item for

publ i cati on.

W have bestowed our consideration to the rival

subm ssion and we do not find any substance in the
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subm ssion of M. Dave. Conplainant has specifically
averred in the conplaint that the news item was
printed in the newspaper as per the instructions and
directions of the accused persons. The conpl ai nant
had specifically alleged that accused nos. 1 and 2
have deli berately published the offending news and it
was wthin their know edge. At this stage, It is
inpermssible to go into the truthfulness or
otherw se of the allegation and one has to proceed on
a footing that the allegation made is true. Hence,
the conclusion reached by the H gh Court that “there
Is nothing in the conplaint to suggest that the
petitioner herein was aware of the offending news
i tem being published or that he had any role to play
in the selection of such item for publication” is
pal pably w ong. Hence, in our opinion, the H gh
Court has quashed the prosecution on an erroneous

assunption of fact which renders its order illegal.

M. Ahmadi, further submts that the inpugned
order is vulnerable on another count. He points out
that according to the conplainant, the present

accused was the Editor and his nane has been printed
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as such in the publication and, therefore, he is
responsible for the publication of the news item
M. Dave, however, submts that there being Resident
Editor for the Vadodara Edition of the newspaper, the
present accused, who is the Editor and stationed at

Ahnmedabad, cannot be held responsible for the

publ i cati on. He enphasizes that it would be the
Resident Editor who shall be responsible for the
contents of the Vadodara Edition. | n support of the

subm ssion he has placed reliance on a decision of
this Court in the case of KM Mithew v. State of

Keral a, (1992) 1 SCC 217.

A news item has the potentiality of bringing
doomis day for an individual. The Editor controls
the selection of the mtter that 1is published.
Therefore, he has to keep a careful eye on the
sel ecti on. Bl ue-penciling of news articles by any
one other than the Editor is not welcone in a
denocratic polity. Editors have to t ake
responsibility of everything they publish and to
maintain the integrity of published record. It is

apt to remnd ourselves the answer of the Editor of
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the Scotsman, a Scottish newspaper. When asked what
it was like to run a national newspaper, the Editor
answered “run a newspaper! | run a country”. It may
be an exaggeration but it does reflect the well known
fact that it can cause far reaching consequences in

an individual and country’'s life.

The schene and scope of Press and Registration of
Books Act, 1867 (hereinafter referred to as “the
Act”) also brings forward the sanme concl usion.
Section 1 of the Act is the interpretation clause and

the expression “Editor” has been defined as foll ows:

“l. Interpretation-clause.-(1)In this
Act, wunless there shall be sonething
repugnant in the subject or context, -

XXX XXX XXX

"editor" neans the person who controls
the selection of the matter that is
publ i shed in a newspaper;”

Section 5 of the Act provides for rules as to
publ i cation of newspapers and prohibits Its
publication in India except in conformty wth the
rules laid down. Section 5 (1) of the Act which is

rel evant for the purpose reads as foll ows:
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“5. Rules as to publ i cation of

newspapers.-No  newspaper shal | be
publ i shed I n | ndi a, except I N
conformty with the rules hereinafter
| ai d down:

(1)Wthout prejudice to the provisions
of section 3, every copy of every such
newspaper shall contain the nanes of
the owner and editor thereof printed
clearly on such copy and also the date
of its publication.

XXX XXX XXX

From a plain reading of the aforesaid provision,
it is evident that every copy of every newspaper
published in India is mandated to contain the nanes
of the owner and Editor thereof. It is in the light
of the aforesaid obligation that the nanme of the
accused no. 2 has been printed as Editor. Section 7
of the Act nmakes the declaration to be prima facie
evidence for fastening the liability in any civil or
crimnal proceeding on the Editor. Section 7 of the

Act reads as foll ows:

“7. Ofice copy of declaration to be
prima facie evidence.- In any |egal
proceedi ng whatever, as well civil as
crimnal, the production of a copy of
such declaration as 1is aforesaid,
attested by the seal of sone Court
enpowered by this Act to have the
custody of such declarations, or, in
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the case of the editor, a copy of the
newspaper containing his nane printed
on it as that of the editor shall be
held (unless the contrary be proved)
to be sufficient evidence, as against
the person whose nane shall be
subscribed to such declaration, or
printed on such newspaper, as the case
may be that the said person was
printer or publisher, or printer and
publ i sher (according as the words of
the said declaration nay be) of every
portion of every newspaper whereof the
title shall correspond with the title
of the newspaper nentioned in the
declaration, or the editor of every
portion of that issue of the newspaper
of which a copy is produced.”

Therefore, from the schene of the Act it 1is
evident that it is the Editor who controls the
selection of the mtter that 1is published in a
newspaper. Further, every copy of the newspaper is
required to contain the nanes of the owner and the
Editor and once the nane of the Editor is shown, he
shall be held responsible in any civil and crim nal
proceedi ng. Further, in view of the interpretation
clause, the presunption would be that he was the
person who controlled the selection of the matter
that was published in the newspaper. However, we

hasten to add that this presunption under Section 7
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of the Act is a rebuttable presunption and it would
be deenmed a sufficient evidence unless the contrary
I's proved. The view which we have taken finds
support from the judgnent of this Court in the case
of KM WMathew v. K A Abraham (2002) 6 SCC 670, in

which it has been held as foll ows:

“20. The provisions contained in the
Act clearly go to show that there
could be a presunption against the
Editor whose nane is printed in the
newspaper to the effect that he is the
Editor of such publication and that he
Is responsible for selecting the
matter for publ i cati on. Though, a
simlar presunption cannot be drawn
against the Chief Editor, Resident

Edi t or or Managi ng Edi t or,
nevert hel ess, the  conpl ai nant can
still allege and prove that they had

knowl edge and they were responsible
for the publication of the defanmatory
news item Even the presunption under
Section 7 is a rebuttable presunption
and t he sane could be proved
otherwse. That by itself indicates
that sonebody other than editor can
al so be held responsible for selecting
the nmatter for publication in a
newspaper.”

Now reverting to the authority of this Court in
the case of KM Mithew v. State of Kerala, (1992) 1

SCC 217, relied on by M. Dave, in our opinion, sane
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instead of supporting his contention, goes against
hi m In the said case it has been observed as

foll ows:

“9. In the instant case there is no
avernent against the Chief Editor
except the notive attributed to him
Even the notive alleged is general and
vague. The conplainant seens to rely
upon the presunption under Section 7
of the Press and Registration of Books
Act, 1867 (‘the Act’).But Section 7 of
the Act has no applicability for a
person who is sinply naned as ‘ Chief
Editor’. The presunption under Section
7 is only against the person whose
nane is printed as ‘Editor’ as
requi red under Section 5(1). There is
a mandat ory (t hough rebut t abl e)
presunption that the person whose nane
Is printed as ‘Editor’ is the Editor
of every portion of that issue of the
newspaper of which a copy is produced.
Section 1(1) of the Act defines
‘Editor’ to nmean ‘the person who
controls the selection of the matter
that is published in a newspaper’.
Section 7 raises the presunption in
respect of a person who is naned as
the Editor and printed as such on
every copy of the newspaper. The Act
does not recognise any other | egal
entity for raising the presunption.
Even if the nane of the Chief Editor
Is printed in the newspaper, there is
no presunption against hi m under
Section 7 of the Act.”
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In this case the accused was the Chief Editor of
Mal yal am Manorama and there was no all egation agai nst
him in the conplaint regarding know edge of the
obj ecti onabl e character of the matter published. I n
the absence of such allegation, the Magistrate
decided to proceed against the Chief Editor. On an
application by the Chief Editor, the process issued
against him was recalled. The H gh Court, however,
set aside the order of the Magistrate and when the
matter travelled to this Court, it set aside the
order of the High Court. This Court made distinction
between ‘Editor’ and ‘Chief Editor’. In no uncertain
terms the Court observed that the Press and
Regi stration of Books Act recognizes ‘Editor’ and
presunption is only against him The Act does not
recogni ze any other legal entity viz., Chief Editor
Managi ng Editor etc. for raising the presunption.
They can be proceeded against only when there is

speci fic allegation.

W may here observe that in this case, this Court

has held that the Mugistrate has the power to drop
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proceedi ng against an accused against whom he had

I ssued process in the follow ng words:

“8. It is open to the accused to plead
before the Magistrate that the process
against him ought not to have been
I ssued. The Magistrate nmay drop the
proceedings if he 1is satisfied on
reconsi deration of the conplaint that
there is no offence for which the

accused could be tried. It is his
j udi ci al di scretion. No specific
provi si on S required for t he

Magi strate to drop the proceedings or
rescind the process. The order issuing
the process is an interim order and
not a judgnent. It can be varied or
recal | ed. The fact that the process
has already been issued is no bar to
drop the proceedings if the conplaint
on the very face of it does not
di sclose any offence against t he
accused.”

However, this Court in Adalat Prasad v. Rooplal
Jindal (2004) 7 SCC 338, has specifically overruled
K. M Mithew (Supra) in regard to the power of the
Magi strate to recall its order issuing process. | t
has been observed as foll ows:

“15. It is true that if a Mugistrate
t akes cogni zance of an offence, issues
process W thout there being any
al l egation against the accused or any

material inplicating the accused or in
contravention of provision of Sections

Page 16



17

200 and 202, the order of t he
Magi strate may be vitiated, but then
the relief an aggrieved accused can
obtain at that stage 1is not by
I nvoking Section 203 of the Code
because the Crimnal Procedure Code
does not contenplate a review of an
or der. Hence in the absence of any
review power or inherent power wth
the subordinate crimnal courts, the
remedy lies in invoking Section 482 of
t he Code.

16. Therefore, in our opinion the
observation of this court in the case
of K.M Mithew v. State of Keral a,
1992 (1) SCC 217, that for recalling
an erroneous order of issuance of
process, no specific provision of |aw
Is required, would run counter to the
schene of the Code which has not
provided for review and prohibits
interference at interlocutory stages.
Therefore, we are of the opinion, that
the view of this Court in Mithew s

case (supra) t hat no specific
provision is required for recalling an
erroneous order, anounting to one
wi thout jurisdiction, does not |ay

down the correct |aw"”

Thus our reference to K M WMthew (supra) nmay not
be construed to nean that we are in any way endorsing
the opinion, which has already been overruled in

Adal at Prasad (supra).
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Thus the inpugned judgnent of the H gh Court is
I ndef ensi ble both on facts and | aw. Any observati on
made by us in this judgnent is for the decision in
this case. It does not reflect on the nerit of the

al | egation, which obviously is a natter of trial.

In the result, the appeal 1is allowed, the
I mpugned judgnent of the H gh Court is set aside and
the court in seisin of the case shall now proceed

wth the trial in accordance wth | aw.

........................................... . J.
( CHANDRAMAULI KR. PRASAD)

(V. GOPALA GOWDA)

NEW DELH ,
MARCH 11, 2013
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