Crl.A. No. 512 of 2007

REPORTABLE
I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 512 COF 2007
MODI NSAB KASI MSAB KANCHAGAR ..., APPELLANT

VERSUS
STATE OF KARNATAKA & ANR. ... RESPONDENT
JUDGMENT

A. K. PATNAIK J.
1. This is an appeal against the judgnent dated

11t Septenber, 2006 of the Karnataka Hi gh Court in

Crim nal Appeal No. 805 of 2006.

2. The facts very briefly are:

2.1 The appellant was nmarried to Rajbee on 21st
April, 1997. She committed suicide on 29t" March,
1998. A case was registered and investigated by the
Police Inspector [Anti-Dowy Cell] and charge sheet
was filed against the appellant and the nother of the
appellant for offences under Sections 498A and 304B
read with Section 34 IPC as well as Sections 3, 4 and

6 of the Dowy Prohibition Act read with Section 34
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of | PC.

2.2 The prosecution case was that at the tine of
marriage of the appellant with Rajbee(the deceased),
1,000/ - cash and one tola of gold was given to the
appellant and thereafter the appellant harassed the
deceased further for nore dowy of °10,000/- and the
deceased inforned about this harassnent to her
not her. Thereafter, the nother of the deceased was
able to give "2000/- towards the demand but was unable
to pay the balance anount of -8000/-. The deceased
came along with the appellant to her nother's place
and when the appellant was told that her famly does
not have any capacity to neet the balance demand of
8000/ -, the deceased went back to her matrinonial
house weeping and saying that her life would not be
saf e. She canme back again to her nother's place
during the Holi festival and conpl ai ned of harassnent
and once again asked for the balance anount of
*8000/-, but the sane was not paid to her by her
nother and within fifteen days of this incident, the
deceased conmitted suicide.

2.3 At the trial, nother of the deceased was
examned as P.W 2 and two of her wuncles were
examned as P.W 3 and P. W 4 and besides them four
ot her w tnesses were examned as P.W. 5, 7, 10 and
12, who all deposed about the demand of - 1,000/- cash
and one tola of gold as well as demand of -10, 000/ -

and about the fact that °1,000/- cash and one tol a of
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gold were actually given to the appellant at the tine
of marriage and also about the fact that out of the
demand of °10,000/- nmade after the marriage, -2, 000/-
was paid but the balance of -8 000/- could not be paid
because of which the deceased was harassed and she
conm tted suicide. Nonet hel ess, the trial court
acquitted the appellant of the <charges by its
j udgnment dated 2 Decenber, 1999.

2.4 Aggri eved, the State of Karnataka filed
Crim nal Appeal No. 805 of 2000 before the H gh Court
and by the inpugned judgnment, the H gh Court reversed
the order of the trial court only qua the appellant-
husband and convicted the appellant for the offences
puni shabl e under Section 498A, 304B and Sections 3, 4
and 6 of the Dowy Prohibition Act and sentenced the
appellant to undergo sinple inprisonnent for a period
of seven years for the offence under Section 304B and
in view of the sentence awarded under Section 304B,
the H gh Court did not award any separate sentence
for the offence under Section 498A In respect of
the offences under Sections 3, 4 and 6 of the Dowy
Prohibition Act, the Hgh Court sentenced t he
appellant to undergo sinple inprisonnment for a period

of six nonths for each of the three offences.

3. Learned counsel for the appellant submtted
that there was no demand for dowy by the appellant.

He submtted that °1000/- and one tola of gold was
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given by P.W2, the nother of the deceased to the
appel l ant as “Varopachara” as has been found by the
trial court on the basis of the evidence of P.W 3,
the uncle of the deceased. Regardi ng the denmand of
10, 000/-, he submitted that the evidence of P.WS3,
the uncle of the deceased, is clear that after six
nonths of marriage, the deceased demanded °10, 000/ -
from P.W 2, her nother, stating that there was a
society loan of the appellant. He submtted that the
demand of °10,000/- was, therefore, not towards dowy
but was for repaynent of a society |oan. He cited a
decision of this Court in Appasaheb and Another wv.
State of Maharashtra (2007) 9 SCC 721 in which it has
been held that sonme noney for neeting donestic
expenses and for purchasing manures cannot be treated
as dowy and, therefore, the provisions of Section
304B I PC which applies to only the demand nmde in
connection with dowy could not be attracted. He
finally submtted that although all the prosecution
W tnesses have stated that there was harassnment to
the deceased in connection wth the demand of
10,000/ -, no specific acts of harassnent or cruelty
have been proved against the appellant by the

prosecuti on.

4. Learned counsel for the State, on the other
hand, supported the inpugned judgnment of the High

Court and submtted that there was clear evidence |ed
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by the prosecution through P.W. 2, 3,4, 5, 7, 10 and
12 that there was demand of dowy of °1,000/- and one
tola of gold at the time of marriage and further
there was a demand of dowy of °10,000/- after the
marriage by the appellant and that the appellant
harassed the deceased on account of which the
deceased had no option but to commt suicide.
Learned counsel for the State vehenmently subnmitted
that this is definitely not a case in which this
Court should interfere with the inpugned judgnment of

t he Hi gh Court.

5. We have exam ned the inpugned judgnent of the
H gh Court and we find that the H gh Court has in
para 10 of its judgnent inpugned herein recorded its
findings to hold the appellant guilty of the charges
on the basis of evidence of P.Ws. 2,3,4,5,7 and 12.
Para 10 of the judgnent is extracted hereunder: -

“It is the specific case of t he
prosecution that at the time of marriage
of the deceased with AL Rs. 1,000/- cash
was paid along with 1 tola of gold,
wat ch, etc. and the accused continued to
demand further dowy of Rs. 10,000/-
from the deceased. The evidence in this
regard is spoken to by Pws. 2, 3,4,5,7
and 12. PW Hussai nbi is the nother of
the deceased and she has stated in her
evidence that at the tinme of marriage, 1
tola of gold and Rs. 1,000/- cash was
paid to the accused. She also stated
that for six nonths following the
marriage, her daughter and Al - husband
got on well, but later on, her daughter
was forced to bring Rs. 10,000/- cash
and in that connection, Rs. 2,000/- was
paid by one Abdul Sab the younger
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brother of PW 2's husband and she
further states that her daughter cane
for Ranzan festival and told about the
harassnment given to her and she was sent
back by stating that there was no noney
to be paid and again her duaghter cane
along with A-1 after sone days and at
that tinme A1 demanded a sum of Rs.
8,000/- and when PW2 expressed her
inability to pay the said, the deceased
went back weeping and saying her life
may not be safe and once again cane for
holi festival and asked for noney and
was again sent back w thout noney and
after 15 days Rajbi commtteed suicide
in the house of her husband. PW2 has
clearly stated in her evidence that her
daughter commtted suicide because of
t he harassnent given by the accused.”

6. What appears to have been |ost sight of by the
H gh Court is that the denmand of °10,000/- was not
towards dowy but for paynent of a society |oan. The
evidence of P.W 2 on which the Hgh Court has
heavily relied wupon in the inpugned judgnment for
convicting the appellant is clear that when the
deceased cane to her house on the occasion of Holi
festival and she denanded noney, she told her to ask
from her uncle. Thus, the uncle of the deceased was
the person who knew exactly what were the demands
upon the deceased in connection with her marriage.
The uncle of the deceased |snumil sab has been exam ned
as P.W 3 and his evidence is to the followng
effect.:-

“l  know accused, Daughter of my elder

brother has given in nmarriage to A-1l1.

PW 2 is the wife of my elder brother.

| was present along with ny brothers &
parents at Banagi nhal where nmarriage
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tal ks of Rajbee were held. One Aneerbee

was the nediator. One tola gold Rs.
1,000/ - were dermanded for A-1 apart from
some ornanments to Rajbee. Half tola

boramal a sara, 3 anas ear rings, 3 anas
bugudi were put to Rajbee at the tine of
her marri age. 2% or 3 nonths after
marriage talks marriage was held between
Rajbee & A1 & as agreed valuable
ornanents, cash, utensils, bed etc. were
gi ven. Dresses & watch were al so given.
After marriage Rajbee went to live wth
A-1. They were happy six nonths after
t her eaf t er war ds Raj bee demanded Rs.
10,000/ - stating there was society [|oan
of A1 We expressed our inability.
However we consol ed Raj bee t hat
avai lability of amount wll be seen.
Again Rajbee had coem to our house on
sone occasi on. At that tinme ny brother
had given Rs. 2,000/'- to Rajbee, stating
not to disclose it to A-1 otherw se he
woul d demand nore. Again he canme to our
village at Holi festival and denmanded
remaining anmount and stated she was
harassed by the accused. Inability was
expressed about fulfilling that demand.
Raj bee went back to her husband' s house
weepi ng. On 29.3.1998 at about 5.30p.m,
received sone nessage that there was

heart to Rajbee. | alone went to their
house. \When all other cane to Kanagi nhal
it was 10:00p. m Many persons had
gat hered there. That body was about to
be renoved to hospital. There was sone
mark on the neck of Rajbee. It was told
Raj bee died due to stomach pain. But she
had no such pain, at any tine. Raj bee
commtted suicide due to the harassnent
by the accused. I have given statenent

before the CO & Gadag Police & also
Tahsildar Mrriage card & photo are
marked at Ex. P.5 &6.”

Fromthe aforesaid evidence, it is clear that

t he

time of nmarriage there was no denmand of °10, 000/ -
towards society loan, and only °"1,000/- in cash, one
tola of gold and other articles were demanded and
were agreed and given to the appellant. It further
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appears from the evidence of PW 3 that after the
marriage, the appellant and the deceased were happy
for six nonths and thereafter the deceased demanded
10,000/ - stating that there was a society loan of Al
(appellant) and the famly expressed their inability
and consoled the deceased that the availability of
the anmbunt wll be seen later and again when the
deceased cane to her house, °2000/- was paid to her
but the balance was not paid and she commtted

sui ci de due to harassnent by the appell ant.

7. Thus the demand of °10,000/- was not a dowy
demand but was in connection with a society |oan of
10, 000/ - of the appellant. This Court in Appasaheb's
case(supra) has referred to the provisions of Section
304B IPC and in particular explanation appended to
sub-Section (1) thereof which says that the word
“dowy” under Section 304B will have the sane neaning
as in Section 2 of the Dowy Prohibition Act, 1961
and has held that the word “dowy” in Section 304B of
the IPC would, therefore, nean 'any property or
val uabl e security given or agreed to be given either
directly or indirectly at or before or any tine after
the marriage and in connection with the marriage of
the parties'. In this case, the anount of - 10, 000/ -
was demanded by the appellant through the deceased
was for repaynent of a society |loan of the appell ant

and it had no connection with the marriage of the

Page 8



Crl.A. No. 512 of 2007

appel lant and the deceased. Hence, even if, there
was demand of - 10,000/- by the appellant, it was not
a demand in connection with the dowy and the offence

under section 304B was not attracted.

8. We are, however, of the view that the appell ant
was liable for the offence under Section 498A |PC
Section 498A read wth Explanation (b) thereto
provides that if a husband of a woman subjects the
worman to harassment wth a view to coerce her or any
person related to her to neet any unlawful demand for
property or valuable security he shall be liable with
puni shment for a term which may extend to three
years and shall also be liable to fine. The denand
of ° 10,000/- towards the society |oan nade by the
appellant, thus, may not be a demand in connection
with dowy but is certainly an unlawful demand for a
property or valuable security and there is clear
evi dence of the prosecution to show that the
deceased was subjected to harassnment by the appell ant
on account of her failure to neet the aforesaid

demand of - 10, 000/ -.

9. Regarding the offences under t he Dowr y
prohi bition Act, 1961, Section 2 of the Act defines
"dowy' to nean -

“any property or valuable security given
and agreed to be given either directly or
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indirectly -

(a) by one party to the marriage to the
other party to the marriage; or

(b) by the parents of either party to a
marriage or by another person, to either
party to a marriage or by another person
to either party to the nmarriage or to any
ot her person on or before any tine of the
marri age.

10. On a reading of the evidence of the prosecution
W tnesses and in particular, P.W. 2, 3, 4, 5 7, 10
and 12, we find that a sumof ° 1000/- in cash and one
tola of gold in addition to other articles were given
to the appellant at the tinme of marriage. Hence, the
aforesaid cash and articles have been given towards
dowry. Sub-section (1) of Section 3 of the Dowy
Prohibition Act provides that if any person, after
the comencenent of the Act, cones or takes or
objects the giving or taking of dowy, he shall be
puni shable for the term nentioned therein. Sub-
section (2) of Section 3, however, states that
nothing in Sub-section (1) of Section 3 - (a) in
relation to presents which are given at the time of
marriage to the bride; and (b) presents which are
given at the tinme of nmarriage to the bride groom
The proviso under Causes (a) and (b) of Sub-section
(2), however, states that such presents nust be
entered in a list maintained in accordance wth the
rul es nade under this Act. Hence the Section clearly

intends to exenpt presents which are given at the
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time of marriage to the bride or the bride groom from
the prohibition against dowy under the Act. Perhaps
for this reason, the trial Court has taken a view
that if anything was given to the appellant in the
form of “Varopachara” such paynent may not attract
the provisions of the Dowy Prohibition Act. The
Hi gh Court, however, has found that the appellant was
guilty of the offences under Sections 3, 4 and 6 of
the Dowy Prohibition Act, 1961, but has not
considered the offences to be grave and has i nposed
puni shments for only six nonths for each of the
offences in accordance with the proviso to Section
5(1) of the Dowy Prohibition Act. Consi dering the
| eni ent view taken by the H gh Court of the offences
under the Dowy Prohibition Act, 1961, we are not
inclined to interfere with the findings of the Hi gh
Court in respect of the offences under the said Act.
11. In the result, we set aside the conviction of
t he appel |l ant under Section 304B |IPC and the sentence
t hereunder but maintain the conviction of the
appel  ant under Section 498A |IPC and under the Dowy
Prohi bition Act, 1961. W maintain the sentence of
six nonths' inprisonnent awarded to the appellant
under the Dowy Prohibition Act for each of the
of fences wunder the said Act and award sentence of
approximately two years which the appellant is stated
to have already undergone for the offence under

Sections 498A |IPC and further di rect t hat t he
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sentences under Section 498A IPC as well as the
of fences under the Dowy Prohibition Act, 1961 wl|

run concurrently.

12. The appeal is allowed to the aforesaid extent.

The bail bonds stand di scharged.

[ SUDHANSU JYOTI MJKHOPADHAYA]

NEW DELHI
MARCH 11, 2018.
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