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Cl VI L APPELLATE JURI SDI CTl ON

ClVIL APPEAL NO. 3265 OF 2013
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DEVELOPMENT AUTHORI TY ... APPELLANT
VERSUS
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SAM TI LTD. AND ANR. ..RESPONDENTS
WTH

ClVIL APPEAL NO. 3266 OF 2013
(@PECI AL LEAVE PETI TION (C) NO 23967 OF 2011)

NEW OKHLA | NDUSTRI AL
DEVELOPMENT AUTHORI TY ... APPELLANT

VERSUS

SHI VALI K SEHKARI AVAS
SAM TI AND ORS. ..RESPONDENTS

JUDGMENT

CHANDRANMAULI KR. PRASAD, J.

New Okhla [Industrial Devel opnent Aut hority,
herei nafter referred to as “NODA’, in these special
| eave petitions filed wunder Article 136 of the

Constitution of India inmpugns the order dated 20th of
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June, 2008 passed by the Allahabad H gh Court in
Cvil Msc. Wit Petition No. 41065 of 2003
(Sarvpriya Sahakari Avas Samti Limted v. State of
U.P. through Special Secretary & Anr.) and order
dated 15t" of July, 2010 passed in Gvil Msc. Wit
Petition No. 67362 of 2005 (Shivalik Sahakari Avas
Samiti through Secretary v. State of U P. through
Principal Secretary & Os.). By those orders NO DA
has been directed to give benefit of Governnent O der
dated 22 of October, 2002 to each of the wit
petitioners, respondent no. 1 herein i.e. Sarvpriya
Sahakari Avas Samti Limted, hereinafter referred to
as “Sarvpriya” and Shivalik Sahakari Avas Samti,

hereinafter referred to as “Shivalik”.

Leave granted.

As direction given in both the appeals 1is

identical and facts are simlar, both have been heard

together and are being disposed of by this comon

j udgnent .
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For the purpose of these appeals we have taken
the facts from the appeal arising out of Special
Leave Petition No. 1343 of 2009. Sarvpriya is a
regi stered Housing Cooperative Society and its claim
is that nost of its nmenbers are fromthe Indian Arny,
Border Security Force, A r Force, Central Reserve
Police Force, Delhi Police and other Governnent
Depart nents. The object of the Sarvpriya is to
provide residential accommodation to its mnenbers.
It was registered in the year 1981. Sarvpriya
purchased land from the l|and holders during the
period 1981 to 1985 in the Village Wazidpur wthin
Tehsil Dadri in the District of Ghaziabad from the
funds contributed by its nenbers. During that period
nei ther Chaziabad Devel opnent Authority nor NO DA
were in existence and, as such, the |l|ayout plan
prepared by Sarvpriya was approved on 3¢ of Decenber,
1982 by the Chief Town and Country Pl anner. Lat er,
an agreenent was entered into between Sarvpriya and
the District Mgistrate, CGhazi abad, whereby Sarvpriya
was allowed to carry out the devel opnent activities

as per the layout plan within a period of two years.
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Wiile the aforesaid devel opnent activities were
going on, the State Governnment, in exercise of its
power under Cause (d) of Section 2 of the UP.
| ndustrial Area Developnent Act, 1976 declared an
area of 748 acres of land in Village Wazidpur as
I ndustrial developnent area, which was to form part
of the New Ohla Industrial Developnent Area. | t
I ncl uded | and belonging to Sarvpriya. But, it seens
that despite the aforesaid area having been declared
as an i ndustri al devel opnent ar ea, Sarvpriya
continued to carry on the activities of colonization
and illegal plotting. Accordingly, by notice dated
21st of Septenber, 1994, NO DA called upon Sarvpriya
to renove the unauthorized construction wthin a
stipulated tine. Sarvpriya replied to the aforesaid
notice inter alia stating that it had devel oped the
| and and asserted its right for further devel opnent
on the basis of the sanction order and terns of
agreenent between it and the District Magistrate.

Sarvpriya also chose to challenge the aforesaid
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notice in a wit petition filed before the Hi gh Court

but the challenge has ultimately fail ed.

Sarvpriya t hereafter wr ot e to t he State
Governnent to either permt it to devel op residential
plots or to allot a suitable developed plot.
Sarvpriya also resorted to a proceeding before the
Monopoly Restrictive Trade Practices Conm ssion but
the sane was dism ssed. Wile the request of
Sarvpriya for allotnent of a suitable devel oped pl ot
was pending, in response to a notice dated 24th of
July, 1999, Sarvpriya by its representation dated 28th
of July, 1999 requested to settle the dispute outside
the court by either allowing it to retain the present
site or to allot a suitable alternative devel oped
piece of land to enable its nenbers to raise housing
colony for their residence. It seens that thereafter
Sarvpriya wote to NADA from tine to tinme, for
allotnent of a suitable alternative devel oped piece
of plot relying on the recomendation of a Commttee
known as Khodaiji Commttee as also the order of the

State Governnent in the Departnent of Housing dated
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22 of COctober, 2002. When all these did not yield
any result, it filed CMAP No. 45613 of 2002 (Sarvpriya
Sahakari Avas Samti Lt d. V. Chai r man, NO DA
Aut hority) and the H gh Court by its order dated 25th
of COctober, 2002 directed NODA to dispose of its
representation within a stipulated tine. The NO DA
by its order dated 4th of July, 2003 rejected
Sarvpriya's representation and, while doing so,
observed that it had purchased the land in the year
1981-1982 and on the recommendation of Khodaiji
Conmttee lands were allotted to societies which were
in existence till the year 1976 in the area and,
accordingly, it was observed that the reconmendation
made by the Khodaiji Commttee shall not be

appl i cable to Sarvpriya.

Bei ng unsuccessful in persuading the NJADA to
provide it alternative suitable plot, it filed a wit
petition, which has given rise to the inpugned order,
for quashing the order dated 4t of July, 2003 and
further for the issuance of a wit in the nature of

mandanmus commanding NO DA to allot 40% of the |and
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acquired from Sarvpriya to it in Sector Nos. 134-135

or in any nearby sector of NO DA

NO DA contested the claimof Sarvpriya inter alia
stating that the benefit of Governnent O-der dated
22 of October, 2002 applies to Avas Vikas Parishad
and Devel opnent Authority constituted wunder the
provisions of UP. Uban Planning and Devel opnent
Act, 1973. It was further pointed out that the NO DA
has been constituted under the provisions of U P,
| ndustrial Area Devel opnent Act, 1976 and, hence the
Governnment Order referred to above shall not enure to
the benefit of Sarvpriya. The subm ssion of NO DA
did not find favour and the Hgh Court by the
I mpugned order in the case of Sarvpriya quashed the
order dated 4t" of July, 2003 and remtted the matter
back to NODA with direction to give the benefit of
the Governnent Order dated 22" of OCctober, 2002 to
Sarvpriya within a stipulated tine. Wile doing so,

the Hi gh Court observed as foll ows:

“....The further explanation of the
respondents are that Khodaiji Commttee,
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which is constituted for the purpose,
submtted the report that the benefit of
re-allotnment or fresh allotnent of the
land to such societies wll be available
to the societies which were registered
before 1976. The argunent is that benefit
of Khodaiji Commttee report, which is
otherwi se available to the Co-
operative Housing Societies, cannot be
given to the petitioner-society only
because the petitioner-society 1is not
regi stered before 1976. We have gone
t hrough the report of Khodaiji Commttee
and we do not find any such observation as
iIs attributed by the respondent to the
aforesaid report. The report sinply tal ks
about the Co-operative Housing Societies
Irrespective of the year of registration.
The petitioner’s society is definitely a

regi stered Housing Co- operati ve
Society. Therefore, the denial of benefit
of Khodaij i Commttee report to the
petitioner I S whol |y arbitrary and

discrimnatory in as nuch as the benefit
of this report have been extended by the
respondent to other Housing Co-operative
Societies...

Shivalik <clains to have been registered as
Housi ng Cooperative Society on 24th March, 1982. It
asserts that it had purchased the |land by registered
sal e deeds between the years 1990 to 1996 in Vill age
Chhajarsi wthin Tehsil Dadri in the District O

Gaut am Budh Nagar .
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In the case of Shivalik, the H gh Court directed
to consider its claim observing that the Governnent
Order dated 227 of Cctober, 2002 shall be applicable

to NODA \Wile doing so, it observed as foll ows:

“A perusal of Section 12 aforesaid
shows that Section 41 has been adopted in
toto and adoption of Section is by
I ncor por ati on. Cl ause (c) of Section 12
clarifies that in a reference to the Vice-
Chairman of the authority shall be deened
to be a reference to the Chief Executive
officer of the authority (created under
the UP. Area Developnent Act). The
I mpugned Governnment Order dated 22.10. 2002
has been issued after the enforcenent of
both the above Acts. The Governnent O der
has been addressed to the Vice-Chairnman of
the Devel opnent Authorities U P. That
will nean that the reference is itself
also addressed to the Chief Executive
Oficer of the New Ohla Industrial
Devel opnent Authority by virtue of clause
(c) of Section 12 of U. P. Industrial Area
Devel opnent Act, 1976. Thus it is beyond
doubt t hat the Governnent O der S
applicable to the New hla Industrial
Devel opnent Aut hority. The Gover nnent
Order in which various reasons have been
given for holding that the Governnent
Order is not applicable to New GCkhla
| ndustri al Devel opnent Aut hority IS
contrary to the provisions of clause (c)
of Section 12 of the U P. Industrial Area
Devel opnent Act, 1976. Therefore, the
order dated 14/8/2005 is quashed. The
&overnnent Order dated 22.10.2002 is held
to be applicable on the New GCkhla
| ndustrial Devel opnent Authority, created
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under the U.P. Industrial Area Devel opnent
Act if it is subsisting....."
(underlining ours)

As regards claim of Sarvpriya and Shivalik that
Governnment O der dated 22 of COctober, 2002 shall
also govern their <case, the plea of the State
Governnent is that there are two kinds of authorities
whi ch are constituted under two different enactnents,
nanely, the U P. Uban Planning and Devel opnent Act,
1973 and the U. P. Industrial Area Devel opnent Act,
1976. According to the State Governnent, the
authorities constituted under U P. Urban Pl anning and
Devel opnent Act function under t he over al
adm ni strative control of the Departnent of Housing
and Urban Pl anni ng whereas the Industrial Devel opnent
Authorities |like NO DA are constituted under the U P.
| ndustrial Area Developnent and it is not wthin
adm ni strative control of the Departnent of Housing
and Urban Devel opnent. In fact, the Industrial
Devel opnent Departnent of the State Governnent is its

adm ni strative departnent.

Page 10



11

M. L.N Rao, Senior Advocate appearing on behalf
of the appellant submts that neither Khodaiji
Comm ttee’s recommendation nor the order of the State
Governnent dated 22 of October, 2002 govern the case
of Sarvpriya and Shivalik and, therefore, the order
passed by the H gh Court is vulnerable. M. AK
Gangul i, Senior Advocate, M. Jitendra Mhan Sharnma,
Advocat e representing Sarvpriya and Shi val i k
respectively, however, contend that the functions of
t he Devel opnent Aut hority and the | ndustri al
Devel opnent Aut hority bei ng t he sarne, t he
notification of the State CGovernnent in the
Departnent of Housing dated 22 of COctober, 2002
shall also apply to NO DA and the H gh Court did not
commt any illegality by directing for consideration
of their case in the light of the aforesaid order.
They also submit that there is no justification to
deny t he benefit of Khodai j i Commttee’s
recommendation to both the societies. M. SR
Si ngh, Senior Advocate appearing on behalf of the
State of UWP. is enphatic that neither Khodaiji

Commttee’'s recommendation nor the Governnent O der
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dated 22 of COctober, 2002 issued by the Housing
Departnent shall have any bearing for deciding the

claimof both the societies.

In view of the rival submssions, the first
gquestion falling for our determnation is as to
whether the Khodaiji Conmttee’'s Report covers the
case of the two societies herein. It seens that
various cooperative housing societies which had
purchased land falling in the industrial devel opnent
area of NODA represented for allotnent of |and.
NODA in its 15" Meeting held on 19t June, 1977
resolved to constitute a sub-Commttee to negotiate
with the representatives of the various cooperative
housi ng soci eti es. M. B.J. Khodaiji, the then
Comm ssi oner and Secretary, Housing and Urban
Devel opnent Depar t ment of the State Governnent
besi des ot her of ficers consti tuted t he sai d
Commttee. The report of the Khodaiji Commttee has
been placed before us. From the report, it appears
that sub-Conmttee held several neetings and nade

various recommendations including the following, wth
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which we are concerned in the present appeals. The

reconmmendati ons so nmade read as foll ows:

“2. Only one plot per nenber should be
given to nenbers of t hese sixteen
Cooperati ve Housi ng Societi es.

3. Only those nenbers of Cooperative
Housi ng Societies wll be entitled to get
plots in NO DA who were bonafide nenbers
as on 1.5.1976 which shall be duly
certified by a conpetent Authority in this

respect i.e. Dy. Registrar, Co-
operative Housi ng Soci eti es, Meer ut
Di vi sion.”

From the aforesaid it is evident that the
Comm ttee nmade recommendation for allotnent of one
pl ot per nenber to the nenbers of sixteen specified
cooperative housing societies and, while doing so,
It further observed that only those nenbers shall
be entitled to get plots who were bonafide nenbers
as on 1st of My, 1976. Both the societies wth
which we are concerned in the present appeals do
not find place in the recommendation of the
Khodaiji Commttee and further, it is not their
case that they were even existing on 1st of My,

1976. It seens that the attention of the Hi gh Court
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was not drawn to the aforesaid paragraphs of the
Report of the Khodaiji Conmmttee and, therefore,
the H gh Court fell into error in observing that
the “report sinply talks about the Cooperative
Housing Societies irrespective of the vyear of
registration”. The passage from Khodaiji Commttee
Report quoted above nekes it abundantly clear that
“only t hose nmenber s of Cooperative Housi ng
Societies will be entitled to get plots in NO DA
who were bonafide nenbers as on 1.5.1976". If the
society did not exist on that date there is no
guestion of their being nenbers of the society on
the date specified. In that view of the nmatter,
there is no escape from the conclusion that the
recomendation of Khodaiji Conmmttee shall not
enure to the benefit of the two societies. Hence,
we are of the opinion that the H gh Court erred in
holding that the denial of benefit of Khodaiji

Commttee’s Report to Sarvpriya is arbitrary and

di scrim natory. We, thus, have no option but to
di sapprove this |ine of reasoning of the High
Court.
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Now we proceed to consider the second question
required to be answered in these appeals i.e.
whether NO DA is bound by the Governnment O der
dated 22 of Cctober, 2002. To answer this
guestion it shall be appropriate to exam ne the
schenme of Uttar Pradesh Urban Planning and
Devel opnent Act, 1973 (President’s Act No. 11 of
1973) and Uttar Pradesh |Industrial Area Devel opnment
Act, 1976 (U P. Act No. 6 of 1976). NO DA is an
I ndustrial devel opnent authority constituted by the
State Governnent of Utar Pradesh in exercise of
its powers under Section 3 of UP. Act No. 6 of
1976. Authority under this Act can be constituted
for any industrial devel opnent area and such areas
woul d be those which have been declared as such by
notification by the State Governnent. The obj ect
of the industrial developnent authority, as is
evident from Section 6 of the Act, is to secure
pl anned devel opnent of the industrial devel opnent
ar eas. Its functions I ncl ude provi di ng

i nfrastructure f or i ndustri al , commer ci al or
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residenti al purposes as also to allocate and
transfer either by way of sale or |ease or
ot herw se, plots of land for the aforesaid
pur poses. President’s Act No. 11 of 1973 1is
another Act ainmed to provide for the planned
devel opnent of <certain areas of the State and
Section 3 and 4 thereof confer power on the State
Governnent to declare an area to be developed as a
devel opnent area and constitute devel opnent
authority for that area. Section 41 of this Act
vests power on the State Governnment to issue
direction for “efficient admnistration of the Act”
and casts duty upon the devel opnent authority, its
Chairman or the Vice-Chairman to carry out such

di recti on. It reads as foll ows:

“41. Control by State CGovernnent.-(1) The
Aut hority, the Chairman or the Vi ce-
Chairman shall carry out such directions
as may be issued to it fromtinme to tine
by the State Governnent for the efficient
adm nistration of this Act.

(2) If in, or in connection wth, the
exercise of its powers and discharge of
its functions by the Authority, t he
Chairman or the Vice-Chairman under this
Act any dispute arises between the
Aut hority, the Chairman or the Vice-
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Chairman and the State Governnent, the
decision of the State Governnent on such
di spute shall be final.

(3) The State Governnent may, at any tine,
either on its own notion or on application
made to it in this behalf, call for the
records of any case di sposed of or order
passed by the Authority or Chairman for
t he purpose of satisfying itself as to the
|l egality or propriety of any order passed
or direction issued and may pass such
order or issue such direction in relation
thereto as it may think fit:

Provided that the State Governnent
shall not pass an order prejudicial to any
person wthout affording such person a
reasonabl e opportunity of being heard.

(4) Every order of the State Governnent
made in exercise of the powers conferred
by this Act shall be final and shall not
be called in question in any court.”

Section 12 of U P. Act No. 6 of 1976 provides for
application of certain provisions of President’s
Act No. 11 of 1973, including Section 41 and sane

reads as foll ows:

“12. Applications of certain provisions of
President’s Act XI of 1973.- The provision
of Chapter VII and Sections 30, 32, 40,
41, 42, 43, 44, 45, 46, 47, 49, 50, 51, 53
and 58 of the Utar Pradesh Urban Pl anning
and Devel opnent Act, 1973 as re-enacted
and nodified by the Uttar Pr adesh
President's Act ( Re- enact nent W th
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Modi fications) Act, 1974, shall nutatis
mutandis apply to the Authority wth
adapt ati on that -

(a) any reference to the aforesaid Act
shall be deened to be a reference to this
Act ;

(b) any reference to the Authority
constituted under the aforesaid Act shall
be deenmed to be a reference to the
Aut hority constituted under this Act; and
(c) any reference to the Vice-Chairman of
the Authority shall be deened to be a

reference to the Chief Executive Oficer
of the Authority.”

It is relevant here to state that in order to
come to the conclusion that the order of the State
Governnent in the Housing Departnent dated 22n of
Cct ober, 2002 would apply to the NO DA, it has been
observed that such an order has been passed by the
Housi ng Departnent in exercise of the power under
Section 41 of the President’s Act No. 11 of 1973
and in view of its adaption by section 12 of U P.
Act No. 6 of 1976, the Governnent Order shall apply
to NA DA President’s Act No. 11 of 1973 is an
earlier Act whereas U P. Act No. 6 of 1976 is a

later Act. As is well known, incorporation of the
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provisions of the earlier Act into a later Act is a
| egislative device adopted for the sake of
convenience and in order to avoid verbatim
reproduction of the provisions of the earlier Act
into the later Act. When such a legislation is
made by | ncor por ati on, t he provi si ons SO
I ncor porated becone part and parcel of the later
Act . In other words, those provisions are
considered bodily transposed into it. Its |egal
effect is that those sections which have been
I ncorporated in the l|later Act had been actually
witten in it with pen. |In view of the aforesaid,

Section 41 of President’s Act No. 11 of 1973 shal

be deened to have been incorporated in U P. Act No.
6 of 1976 wth adaptation and the authority
constituted under President’s Act No. 11 of 1973
shall be deened to be in reference to an authority
constituted under U P. Act No. 6 of 1976 and the
Vice-Chairman of the authority wunder President’s
Act No. 11 of 1973 would be the Chief Executive
Oficer of the Authority under the U P. Act No. 6

of 1976. But will that nmean that the order of the
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State CGovernnent in exercise of the power under
Section 41 of President’s Act No. 11 of 1973 shal

apply to the Industrial Developnent Authorities
constituted under Section 6 of UP. Act No. 6 of
19767 In our opinion, the power exercised under
Section 41 of President’s Act No. 11 of 1973 shal

not be deened to be an order under Section 12 of
the UP. Act No. 6 of 1976 nerely on the ground
that Section 41 has been included in the Act by
I ncorporation which, as observed earlier, is a
device adopted for the sake of convenience. The
order dated 22n of QOctober, 2002 has been issued by
t he Housing Departnent of the State Governnent and
it has been addressed to Housi ng Comnm ssioner, U P.
Awas Vi kas Par i shad, Vi ce- Chai r man of al |
Devel opnent Authorities and Managing Director of
the U P. Cooperative Awas Sangh but not addressed
to the Industrial Developnent Authorities. The
Vi ce- Chai rman of the Devel opnent Authorities cannot
be read to nean the Chief Executive Oficer of the
| ndustrial Devel opnent Authority constituted under

U P. Act No. 6 of 1976. It needs no enphasis that
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such an order can be passed in respect of the
| ndustrial Devel opnent Authority in view of Section
12 of U P. Act No. 6 of 1976 by such Departnents of
the State Governnent which have admnistrative
control over the Industrial Devel opnent Authority.
However, we hasten to add that in case such a power
Is exercised by such a Departnent of the State
Governnent it shall have no bearing on the
Devel opnent Authorities constituted wunder the
President’s Act No. 11 of 1973. The decision taken
by one admnistrative departnment concerned wth
| ndustrial Devel opnent Authority shall not apply to
the Devel opnent Authorities wthin admnistrative
contr ol of anot her Depar t nent of the State
Governnent or vice versa unless a conscious
decision is taken to apply the sane to both the
categories of authorities in case the rules of

executive business of the State so permts.

In view of what we have observed above there is

no doubt in our mnd that the Government O der
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referred to above shall not be applicable to the

appel l ant authority.

Both the grounds given by the H gh Court while
Issuing the inmpugned direction, in our opinion,
bei ng unsustainable in [aw, sane can not be allowed

to st and.

In the result, we allow these appeals, set aside
t he i nmpugned judgnents and orders of the H gh Court
and dismss the wit petitions, but wthout any

order as to costs.

........................................... J.
( CHANDRAMAULI KR.  PRASAD)

........................................ J.
( FAKKI R MOHAMED | BRAHI M KALI FULLA)

NEW DELHI ,
APRIL 11, 2013
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JUDGMENT



