NON-REPORTABLE

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NOS.2924 - 2925 OF 2014

Phanidhar Kalita
Appellant(s)

=VS-

Saraswati Devi & Anr.
Respondent(s)

JUDGMENT
c- NAGAPPANI ]-
1. These appeals are preferred against the judgnment and decree

dated 23.3.2007 in R S.A No.116 of 2000 and the order dated
1.4.2008 in Review Petition no.1 of 2008 passed by the [ earned
singl e Judge of the Guwahati H gh Court, whereby the Hi gh Court
has partly allowed the Regular Second Appeal and dism ssed the

Review Petition, both filed by the appellant herein.
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2. The appellant/plaintiff herein filed the Title Suit no.1ll1l of
1987 agai nst the respondent/defendant no.1 herein in the Court of
Cvil Judge (Junior Division) no.2, Mngal doi for declaration of
title in respect of 1 katha 16 |echas of Iand described in
schedule-1 to the plaint covered by Dag no.52/575 of P.P. no. 960
situated in village Mangal doi gaon and al so for recovery of khas
possession of the suit |and described in schedule-2, which is a
part of the land in schedule-1 by denolishing the structure put
by respondent no.1l herein/defendant no.1 and also for pernanent
injunction restraining the respondents herein/defendants from
rai sing new constructions on the suit |[|and. The case of the
appel lant/plaintiff is that he purchased 1 bigha of Iand,
mentioned in schedule-1, from one Mkta Ram Saikia by Exh.4
regi stered sale deed dated 12.7.1977 and took possession of the
same and got nutation of his name in the revenue record and
obtained patta Exh.5 al so. It is his further case that the
respondent no.1l/defendant no.1 also purchased 1 bigha of |[|and
from the original conmon owner Bati Ram which is the adjacent
northern portion of the appellant/plaintiff’s land in schedule-1
and i n Novenber, 1978 respondent no. 1/ defendant no.1l constructed a
t hat ched house by encr oachi ng some portion of t he
appel lant/plaintiff’s land in schedule-1 and on neasurenent, it

is found that respondent no.1l/defendant no.1 had encroached an
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extent of 1 katha 16 | echas which is described as schedule-2 in

the plaint.

3. Respondent no.1l/defendant no.1 filed witten statenent
stating that she purchased 1 bigha of land from Bati Ram on
4.8.1955 and constructed a thatched house and she has not
encr oached on t he suit | and as al | eged by t he

appel l ant/plaintiff.

4. Respondent no.2 herein/defendant no.2 inpleaded hinself in
the suit and in his witten statenent he took the identical plea
raised by the respondent no.1l/defendant no.1 in her witten
stat enment . He further asserted that he never sold the suit
property to the appellant/plaintiff and the sale deed dated
12.7.1977 is a forged one and he also filed a counter claim
seeking declaration of title to the suit property and recovery of

possessi on of the sane fromthe appellant/plaintiff.

5. The sai d count er claim was resi sted by t he

appel lant/plaintiff by filing a witten statenent.

6. The trial Court framed 17 issues and the appellant/plaintiff
exam ned hinself and examned 5 other wtnesses and marked 22
docunents on his side. The respondents/defendant no.1 and 2

exam ned t hensel ves and exam ned 4 other witnesses on their side.
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The Trial Court on consideration of the oral and docunentary
evi dence dism ssed the suit as well as the counter claim The
appel l ant/plaintiff preferred an appeal against the dism ssal of
the suit in Title Appeal no.8 of 1998 before the G vil Judge
(Senior Division), Darrang at WMngaldoi and the respondent
no. 2/ defendant no.2 preferred a cross objection and the Lower
Appel | ate Court di sm ssed bot h on cont est . The
appel l ant/plaintiff preferred Second Appeal in R S A no.116 of
2000 and t he Guwahat i Hi gh Cour t hel d t hat t he
appel l ant/plaintiff had title to the suit property in schedule-1
and partly allowed the appeal. The appellant/plaintiff herein
filed Review Petition no.1 of 2008 stating that since the main
relief had been granted, the consequential relief for khas
possessi on of schedule-2 property ought to have been granted to
him The Hi gh Court dism ssed the Review Petition. Challenging
the rejection of the relief of recovery of khas possession of
schedul e-2 property and the relief of permanent injunction in
the Judgnent as well as Review, the appellant/plaintiff has

preferred the present appeals to this Court.

7. The | earned counsel appearing for the appellant submtted
that the H gh Court held that the findings of the Courts bel ow
with regard to the wvalidity of sale deed of t he

appel l ant/plaintiff was perverse and all owed the Second Appeal in
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part but erred in not granting the other reliefs prayed for by
the appellant/plaintiff in the suit nanely recovery of khas
possession of schedule-2 property and pernmanent injunction,
t hough it had franed substantial questions of law with regard to
t hem W also heard the |earned counsel appearing for the

respondents.

8. The appellant/plaintiff herein has prayed for decl aration of
his title to the suit property in schedule-1 and also for
recovery of khas possession of the |and described in schedul e-2
which is part of land in schedule-1 by denolishing the structure
put by the respondent no.1l/defendant no.1 herein and also for
per manent injunction restraining the respondents/defendants
herein from putting up new construction at the suit |and. By
concurrent findings, the Trial Court and the Lower Appellate
Court dismssed the entire suit. The H gh Court admitted the
Second Appeal preferred by the appellant/plaintiff by fram ng the

foll owi ng substantial questions of |aw
“(i) Whether the learned courts below were
justified in holding that Ext.4 sal e deed was

not proved, nerely because the executant of
t he deed was not exam ned?

(ii) Whether the |earned courts below failed
to consider sone relevant nmaterials such as
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Ext.2, Ext.5 and whet her non-consi deration of
such material has vitiated the judgnments?

(iii)Wiether the Ilearned trial court was
justified to brush asi de t he amn
conmi ssioner’s report by observing that it was
i nconpl ete and bi ased?”

By an el aborate judgnent the H gh Court held that the findings of
the courts below that the appellant/plaintiff had failed to prove
his registered sale deed dated 12.7.1977 are perverse and upheld
the title of the appellant/plaintiff to the suit property in
schedul e-1 and accordingly partly allowed the appeal by setting
aside the portion of the judgnent and decree of the courts bel ow
in that regard. In other words, the H gh Court answered the
substantial question of law no.1 only and omitted to answer the
other two substantial questions of I|aw cited supra. The
appel lant/plaintiff pointed out the said omssion by filing
Review in Review Petition no.1l of 2008. However, the Hi gh Court

dismssed it by holding that no ground is nade out for Review

9. The |earned counsel for the appellant/plaintiff contended
that on appellant/plaintiff’s petition Amn Comm ssioner was
appointed to rmeasure the land in possession  of t he
appel l ant/plaintiff as well as respondent no.1/defendant no.1 and
the said Amin Conmmi ssi oner was exam ned as Court w tness no.1 and

the Courts below were not justified to brush aside the Amn
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Commi ssioner’s report and decree ought to have been granted with
regard to t he ot her reliefs prayed for by t he
appel l ant/plaintiff. Per contra the learned counsel for the
respondent s/ def endants contended that the Am n Conmm ssioner has
not neasured the whole of surrounded dags of suit land and his
report is inconplete, as rightly held by both the Courts bel ow

dealing on factual matri x.

10. We carefully considered the rival contentions and the
records. The title of the appellant/plaintiff to the suit
schedul e-1 property has already been declared by the Hi gh Court
and that finding has beconme final. The Trial Court as well as
the Lower Appellate Court held that the Am n Conm ssi oner has not
nmeasured the dags falling north east-east west of the
appel l ant/plaintiff’s land and the respondent no.1/defendant
no.1 s | and. Whet her schedule-2 is encroached property of the
r espondent no. 1/ def endant no. 1 as al | eged by t he
appel lant/plaintiff has to be determned for adjudicating the

other reliefs clainmed in the plaint.

11. In the interest of justice, we deem it fit to remt the
matter to the Trial Court for fresh adjudication with regard to
the reliefs of recovery of possession and permanent injunction

only.
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12. The appeals are all owed and the inmpugned judgnent and decree
of the High Court, declining the reliefs of recovery of khas
possessi on of schedul e-2 property and permanent injunction, are
set aside and the matter is remtted to the Trial Court for fresh
adj udication with regard to the said reliefs only and the parties
are permtted to adduce evidence and the Trial Court after
adj udi cation shall pass a conprehensive decree in respect of all
the reliefs claimed in the suit. No costs. Since the title suit
is of the year 1987 the Trial Court shall endeavour to di spose of
the sane as expeditiously as possible preferably within a period

of six nmonths fromthe date of receipt of records.

(T.S.
Thakur)

(C. Nagappan)
New Delhi;
March 14, 2014.
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