REPORTABLE
IN THE SUPREME COURT COF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO CF 2014
(arising out of SLPGNo.24083 of 2013)
SANDHYA ... APPELLANT
VERSUS
STATE OF MAHARASHTRA & ORS. ... RESPONDENTS
JUDGMENT
Sudhansu Jyoti Mikhopadhaya, J.
Leave granted.
2. This appeal is directed against the judgnent and order

dated 15" March, 2013 passed by the Division Bench of the
Hi gh Court of Judicature of Bonbay, Bench at Aurangabad in
Wit Petition No.1047 of 2013 whereby the High Court held that
the appellant is not entitled for regularization of her
service as per Governnent Resolution dated 10t March, 2005
and dismssed the wit petition.

3. The factual matrix of the case is as foll ows:

The Governnent of Mharashtra vide GR dated 30t" June,
1961 franed recruitment rules of revenue clerks from anongst
persons having qualification S.S.C. and within the age limt
of 23 years (relaxable upto 26 years for reserved category
candi dates). Selected candidates were to be appointed in

their office to work against clerical post. Those who could
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not be adjusted against the post but were kept in the
waiting list, were called upon to work on paynent of nom nal
fees under the control of different departnents |ike revenue
Departnent, Settlenment Conmm ssioner, Land Records Departnent,
city survey office, etc. Those candi dates who were engaged to
work on paynent of fees were popularly known as “unpaid
candi dat es’ .

Their paynents are being nade out of copying fees received by
the departnent, 70% of which was for paynent of wages to the
said unpaid candidates and 30% share was credited to the
Gover nnent .

4. The applications were called for appointnent to Cerical
posts. The appellant and others were declared successful.
Those whose nanes were appearing in the main selection |ist
wer e appoi nted against the Clerical post. Rest in the waiting
list were allowed to work as unpaid candidates. Since 4th
July, 1985, the appellant is working as unpaid candidate in
the Gty Survey Ofice at Dhul e, Mharasthra.

5. The Secretary of Bhum Abhilekh Bina Vetan Sangthana
(Union of Unpaid Candidates belonging to Land Records
Departnent) filed an Oiginal Application No.153 of 1991
bef ore the Maharashtra Adm nistrative Tribunal, Minbai. They
prayed for direction on the respondents for regular
absorption of its nmenbers i.e. unpaid candi dates agai nst the
regul ar vacancies. The Tribunal by its judgnment dated 20th

Decenber, 1992 allowed the application directing t he
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respondents to absorb unpaid candi dates, who had put in nore
than ten years of service as such, by giving preference and
by relaxation of age, if they otherwise fulfill other
eligibility criteria.
6. The said judgnment was chall enged by the State Governnent
before this Court and the SLP was dismssed on 14th July,
1995. Consequently, the State CGovernnment issued G R dated
21st Cctober, 1995, for inplenentation of the directions of
the Tribunal in Oiginal Application No.153 of 1991.
7. The other candidates of revenue departnment thereafter
approached the Tribunal at Aurangabad by filing Oiginal
Application No.895 of 1995. The said application was also
decided in their favour by judgnment dated 30t" Novenber, 1995.
The Tribunal directed the State Governnent to frane a schene
as envisaged in its earlier judgnent dated 20th Decenber, 1992
for absorption of unpaid candidates. In order to conply with
the directions issued by the Tribunal, the State Governnent
issued GR dated 22 Cctober, 1996 for absorption of unpaid
candi dates in the revenue departnent and fixed 30t" Novenber,
1995 as the cutoff date. Consequently, unpaid candi dates who
had conpleted 10 years of service as such, becane eligible
for absorption, subject to the satisfaction of other
conditions prescribed in the said GR
8. In Wit Petition No.2150 of 1998, the D vision Bench of
t he Bonbay Hi gh Court passed an order on 16t" Cctober, 2002

directing the State to pay a mninmum salary of Rs.3,200/- per
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nmonth to the unpaid candi dates. Pursuant to the said
direction, the benefit of mninum salary of Rs.3,200/- was
given by the State Governnment to all unpaid candi dates.

9. Subsequently, a group of wit petitions were also
di sposed of by a Division Bench of the Bombay H gh Court in
Shi vshankar  Gundu Jawanl al and another vs. State of
Maharashtra and others, 2007 (3) WM.L.J. 43. In the said
case, the petitioners were seeking a common relief for being
absorbed as permanent Cass Ill enployees of the State
Government wth retrospective effect in the light of
judgnent of the Tribunal in Oiginal Application No.153 of
1991 and GRs dated 21st Cctober, 1995, 22n COctober, 1996 and
10th March, 2005. A group of wit petitions were disposed of
by the Bonbay H gh Court with observation that all the unpaid
candi dates appointed till 12t" February, 1987 cannot be terned
as backdoor entrants and declared that they are eligible for
the schene fornulated under the GRs dated 21st October, 1995
and 227 Qctober, 1996. The H gh Court also held that unpaid
candi dates appointed from 13th February, 1987 onwards are not
entitled for the benefit of any of the GRs dated 21st
Oct ober, 1995, 22n Cctober, 1996 and 10t" March, 2005.

10. The aforesaid judgnment was challenged by those unpaid
candi dates, who were appointed on and after 13t" February,
1987, in view of denial of relief given by the Division Bench
of the Bonmbay H gh Court. The Civil Appeals preferred by

those unpaid candidates were allowed by this Court's order
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dated 11th August, 2011 directing the respondents to take
action for regularization of services of the appellants in
accordance with GR dated 10t" March, 2005.
11. Meanwhile, services of certain unpaid candidates were
term nated by the respondents. The appellant’s service was
also term nated by order dated 20th April, 1998.
12. The appellant and others challenged their respective
orders of termnation before the Mharashtra Adm nistrative
Tri bunal , Munbai Bench at Aurangabad and prayed for
directions on respondents for regularisation of their
servi ces.
13. After hearing the parties, the Tribunal by its conmon
judgnment dated 24th  Novenber, 2011 passed in Oiginal
Application No.202/1998 (Snmt. Rajani vs. Governnment of
Maharashtra etc.), including Oiginal Application No.293/1998
preferred by the appellant, allowed the applications, set
aside their respective orders of termnation with direction
to the respondents to take action for regularisation of
services of all the applicants including the appellant
herein in accordance with GR dated 10" March, 2005. It was
directed to pass appropriate orders within three nonths.
14. Thereafter, respondent no. 3 vide his letter dated 7th
August, 2012, intinmated the appellant that her service cannot
be regularized because of non-fulfillnment of condition in
GR dated 10t March, 2005. It was alleged that the appell ant

was not working on the date when GR cane into force.
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15. The appell ant being aggrieved, filed a contenpt petition
in Oiginal Application No. 292/1998. The sane was rejected
by order dated 18" Decenber, 2012. The order passed by the
Tri bunal was challenged by the appellant before the High
Court in wit petition no. 1047 of 2013. After hearing the
parties, the H gh Court rejected the wit petition on the
ground that the appellant did not fulfill the requirenment as
| aid down under GR dated 10t" March, 2005.
16. In the said wit petition, the respondents took a
simlar plea before the H gh Court that the appellant did not
attend the office since 8th July, 2002. She ceased to be in
enpl oynent since then. It was contended that on the date of
i ssuance of Governnent Resolution dated 10" March, 2005,
since the appellant was not in enploynent the benefits as per
CGover nnent Resol ution cannot be extended in her favour. The
Di vision Bench accepted the said plea and upheld the order
passed by the Tribunal .
17. Learned counsel for the appellant rightly contended that
the High Court has msguided itself by holding that the
appellant was not in service since July, 2002 and was not
wor ki ng on the date of CGovernnent Resol ution dated 10t" March
2005.
18. The order of term nation dated 20t" April, 1998 was set
aside by the Tribunal by its order dated 24t" Novenber, 2011.
The Tribunal directed the respondents to consider the case of

appel | ant for regul arization in terns of Gover nnent
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Resol uti on dated 10t March, 2005. The order of termnation
being set aside, in the eye of law the appellant shall be
deenmed to be continued in service even on 10" March, 2005
i.e. the date when the Governnment Resolution was issued.
Such being the position of law, the appellant is entitled for
regularization. But the Hgh Court was not correct in
hol ding that the appellant was not in service on 10t" March

2005 and wongly rejected her claimfor regularization.

19. For the reason aforesaid, the inpugned judgnent passed
by the H gh Court cannot be upheld. The i npugned judgnment
dated 15" March, 2013 passed by the Hi gh Court is set aside.
The respondents are directed to conply with the order and
directions passed by the Tribunal on 24t" Novenber, 2011 in QA
No. 293/1998 and regularize the services of the appellant
with retrospective effect wwthin two nonths from the date of
receipt of copy of this judgnment. The appeal is allowed wth

the aforesaid directi on and observati on. No costs.

..................................................... J.
( SUDHANSU JYOTI MJUKHCPADHAYA)

(DI PAK M SRA)

NEW DELHI
JULY 01, 2014.
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ITEM NO.1F COURT NO. 6 SECTION IX

(For Judgment)

SUPREME COURT OF INDTIA

RECORD OF PROCEEDINGS

Civil Appeal No(s). 24083/2013

SANDHYA Appellant(s)

VERSUS

STATE OF MAHARASHTRA & ORS. Respondent (s)

Date : 01/07/2014 This appeal was called on for pronouncement of
Judgment today.

For Appellant(s) Dr. Kailash Chand ,Adv.

For Respondent (s)

Hon'ble Mr. Justice Sudhansu Jyoti Mukhopadhaya pronounced
the reportable judgment of the Bench comprising His Lordship and

Hon'ble Mr. Justice Dipak Misra.
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The appeal is allowed in terms of the signed reportable

judgment.
(MEENAKSHI KOHLI) (USHA SHARMA)
COURT MASTER COURT MASTER

[Signed reportable judgment is placed on the file]
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