REPORTABLE

| N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO 444 OF 2008

VI JAY SINGH & ANR ..APPELLANTS
VERSUS
STATE OF MADHYA PRADESH ..RESPONDENT

JUDGMENT

CHANDRAMAULI KR.  PRASAD, J.

In the present appeal by way of special
| eave, we are concerned wth appellants Vijay

Si ngh and Hari Si ngh.

According to the prosecution, on 16t" of June,
1992 at about 6.30 A M, a report was |odged by
the informant, Pohap Singh (PW1), alleging that
while he was at his house, his father Bhagirath
(deceased) was returning hone after answering the
nature’s call and at that time, 11 accused persons
I ncluding appellant no. 2 Hari Singh arnmed wth

farsa and appellant no. 1 Vijay Singh arned with a
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ballam and other accused arnmed wth axes
surrounded him Seeing this, according to the
informant, his nother Prema Bai (PW2), his wfe
Sheela (PW3) and grandfather Jagannath (PW6)
went to rescue him whereupon informant Pohap
Singh was assaulted by lathi by one of the
accused. Meanwhi |l e, appellant no. 2, Hari Singh
inflicted an injury on the neck of the deceased
with farsa upon which he fell down. Thereafter,
all the accused assaulted the deceased with the
weapons with which they were arned. It is the
case of the prosecution that appellant no. 1,
Vijay Singh caused an injury with a ballam near

the eye of the deceased and he died on the spot.

On the basis of the report given by Pohap
Singh, a case under Section 147, 148 and 302/ 149
of Indian Penal Code, 1860 (hereinafter referred
to as “the IPC') was registered. Police after
usual investigation submtted the charge-sheet
against all 11 accused persons and ultimately they
were commtted to the Court of Sessions to face

the trial. The Sessions Judge acquitted 9 of the
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11 accused and convicted the appellants herein for
comm ssion of offence under Section 302 of the I PC
and sentenced them to inprisonnent for life. The
| earned Judge found the allegations as to the
infliction of injuries, on the head and neck of
t he deceased by specific weapon such as ballam by
appellant no.1 and farsa by appellant no.2
respectively, to have been corroborated by the
medi cal evidence. Hence, the two appellants were

convi cted and sentenced as above.

On appeal, the H gh Court confirnmed their
conviction and sentence and while doing so,
observed as fol |l ows:

“H...... Dr. Kapil Dev Singh, who has
performed the postnortem of the
deceased on 16.6.1992 and found as
many as six injuries on the body of
t he deceased, out of which injury
No.1 is caused by sone pointed
obj ect near the face of t he
deceased. Thus, t he I njury
attributed to Vijay Singh is
corroborated. The other injury was
I nci sed wound on the body of the
deceased. All the injuries were
caused by sharp and edged weapons.
As per opinion of Doctor injury No.
1 was sufficient to cause death of
the deceased.........
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6. After perusal of the statenents
of PW1, PW2 and PW3, we find
that the Sessions Court rightly
convicted the present appellants.
So far as the other accused are
concer ned t he Doct or has
specifically stated that except the
injury No.1 which is attributed to

Vijay Singh, all other injuries
were caused by the sane weapon.
Thus, the other injuries are

attributed to Hari Singh. Mor eso,
the witness could not point out
which of the injuries were caused
by other accused, hence, acquitted
t he other accused. But so far as
t he pr esent appel | ant s are
concer ned, t here are specific
al | egati on agai nst them for causing
injuries to the deceased.
“Underling ours”

Aggrieved by the sane, the appellants are

bef ore us.

At the outset, while assailing the conviction
of the appellants, M. Rajesh |earned counsel
appearing for the appellants, submts that the
High Court erred in holding that excepting injury
no. 1, all other injuries are attributable to Hari
Singh. He draws our attention to the evidence of
PW2 Prema Bai and PW3 Sheela, who claim to be

the eye-witnesses to the occurrence and have
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clearly stated 1in their evidence that the
appellant Hari Singh gave farsa blow on the neck
of the deceased and other accused persons (since
acquitted) have also assaulted the deceased wth
farsa.

We have gone through the evidence of the eye-
Wi tnesses and from their testinony it is evident
that appellant Vijay Singh had caused one injury
to the deceased by ballam whereas appellant Hari
Singh caused one injury on the neck by farsa.
They have also testified that other accused had
also given farsa blows to the deceased. In the
face of it, the Hgh Court <clearly erred in
hol di ng that excepting injury no. 1, all other

injuries were caused by the appellant Hari Singh.

M. Rajesh, then submts that the appellants
can be held guilty under Section 302 of the |IPC
only when it is proved that the injuries inflicted
by them have resulted into death. He refers to
the evidence of PW7 Dr. Kapil Dev Singh and
submts that according to his opinion, the death

occurred because of excessive bleeding and shock
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on account of all the injuries found on the person
of the deceased. He points out that this doctor
had found 5 injuries on the person of the deceased
and all those injuries cannot be attributed to the
present appellants. M. Rajesh further points out
that even if it is assuned that appellant Vijay
Singh had assaulted the deceased with ballam on
the face and appellant Hari Singh by farsa on the
neck, they cannot be held guilty under Section 302
of the IPC as those injuries only did not cause

deat h.

M. CD Singh, Ilearned counsel for the
State, on the other hand, submts that since the
doctor in evidence has stated that injury no. 1
was sufficient to have caused death, the High
court rightly convicted the appellants. | n any
view of the matter, according to M. Singh, the
deceased died of various injuries caused to him
during the occurrence, and therefore, t he
appel l ants can well be convicted under Section 302

with the aid of Section 34 of the |PC.
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True it is that the Hgh Court, while
uphol ding the conviction of the appellants, has
observed that “as per the opinion of the doctor,
injury no. 1 was sufficient to cause death of the
deceased”. W have gone through the evidence of
PW7 Dr. Kapil Dev Singh. PW7 in his evidence
stated that during the post-nortem exam nation, he
found the following injuries on the person of the
deceased:

“1. Depressed fracture W th
contusion wth open wound cutting

front parietal bone 4”7 x 1% x bone
deep on right side.

2. Incised wound on cheek cutting
auxiliary bone 5"x 1/2” x bone deep
right side.

3. Incised wound of the size 4" x
Y% x nmuscle deep and cutting
breathing pipe and nmmjor Dblood
arteries on right side.

4. 1Incised wound on superior collar
bone right side, 5" x % cutting
br eat hi ng pi pe.

5. Incised wound right side on the

face cutting right jaw bone size 3
X ¥ x bone deep.”
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As regards the cause of death, he has stated

as foll ows:

“I'n nmy opinion, all the injuries
were caused by sharp and blunt

weapon. In ny opinion cause of
death is excessive bleeding and
shock...”

Thus, the doctor has altogether found 5
injuries on the person of the deceased and the
death had occurred due to excessive bleeding and
shock on account thereof. Therefore, it cannot be
said that only injury no.1 was the cause of the
death. Hence, we are constrained to observe that
the H gh Court commtted serious error by holding
that injury no. 1 was sufficient to cause death of

t he deceased.

Nonet heless from the evidence of t he
prosecution wtnesses what is proved beyond doubt
Is that appellant Vijay Singh caused injury on the
face of the deceased by ballam and appel |l ant Hari
Singh on neck by farsa. In this backdrop, we
proceed to consider the nature of offence. It is

relevant here to nention that no charge under
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Section 34 |IPC has been franmed against the
appel | ant s. Even if we assunme in favour of the
State, as contended by M. Singh, that it is
possible to hold the appellants guilty under
Section 302 read with Section 34 of the IPCin the
absence of charge, in our opinion, for that the
prosecution wll have to prove that injuries
attributable to the appellants or any of them were
the cause of death. As observed earlier, the
appel | ants had caused one injury each, whereas the
deceased had sustained five injuries. Accor di ng
to the doctor, death had occurred on account of
shock and excessive bleeding due to the injuries
caused on the person of the deceased. Therefore,
the death had not taken place as a result of the
Injuries caused by the appellants or any one of
t hem Hence, they cannot be held guilty under
Section 302 IPC sinplicitor or with the aid of

Section 34 | PC

However, the prosecution has been able to

prove that the appellants have assaulted the

deceased wth ballam and farsa, which are
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danger ous weapons. Further, the appellants had
caused grievous injuries on the person of the
deceased. Hence, they may not be held quilty
under Section 302 or 302 read with Section 34 | PC,
but surely their acts cone wthin the m schief of
Section 326 |PC Accordingly, we nodify the
appel lants’ conviction and hold them guilty under
Section 326 |PC and sentence them to undergo
rigorous inprisonment for 10 years each and fine
of Rs. 5, 000/ - each, in default to suffer
| mprisonnment for six nonths. We have been told
that both the appellants have already remained in
custody for nore than the period of their
sent ence. If that be so, they be released

forthwith unless required in any other case.

In the result, the appeal is partly allowed,
the conviction and sentence of the appellants
under Section 302 IPC is set aside, instead they
are convicted under Section 326 |PC and sentenced
to the period as above wth the direction

af or esai d.
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11

( CHANDRAMAULI KR. PRASAD)

(JAGDI SH SI NGH KHEHAR)

NEW DELH ,
MARCH 25, 2014.
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