REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRIM NAL ORI G NAL JURI SDI CTI ON

WRIT PETITION (CRL.) NO 229 OF 2004

ARJUN JADAV ... PETI TI ONER

VERSUS

STATE OF WEST BENGAL & ORS. ... RESPONDENTS

JUDGMENT

SUDHANSU JYOTI MJKHOPADHAYA, J

The petitioner, who was convicted for the offence u/s 302/34
IPC, has preferred this wit petition under Article 32 of the
Constitution of India in the nature of habeas corpus for setting
the petitioner at Iliberty from the illegal custody in the
prison/correctional Home.
2. The petitioner who was nade an accused in a nurder case no.S. T
3(9) for offence wu/s 302/34 IPC, was arrested on 5.03.1985.
According to the petitioner, he has undergone conviction in custody

of the respondent, which should be counted towards sentence are as

fol |l ows:
Peri od Year Mont h | Days
5. 3.1985-20. 6. 1986 1 3 15
15.1.1987-22. 9. 1988 1 8 7
26. 4.1990-22.9.1990 4 26
Tot al 3 6 18
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3. After trial, the petitioner was convicted u/s 302/34 |PC vide
judgnent dated 15.01.1991 along wth another co-accused Partap
Praharaj, who according to the petitioner, fired one gun shot on
t he abdonmen of the deceased and was sentenced to “inprisonnent for
l[ife sinplicitor” (not rigorous inprisonnment for life) by the Court
of | Xth Additional Session Judge, Alipore, Calcutta.

4. Agai nst the conviction, the petitioner and co-accused filed
Crimnal Appeal No.56 of 1991 before Calcutta H gh Court which was
di sm ssed on 9.04.1992. Thereafter, special |eave petition against
their conviction was al so not entertained by this Court.

5. Further case of the petitioner is that he becane eligible
under Rule 591 (1-4) of the Wst Bengal Jail Code for considering
his case for premature release under 14 years Rule, including
rem ssion, which according to the petitioner should be 10 years of
actual inprisonnment plus 4 years rem ssion. Notw thstanding the | aw
laid dowmn in the West Bengal Jail Code and law laid down by this
Court, the case of the petitioner was not considered and thereby
respondents are violating his statutory rights and provisions.

6. In the year 2001, the wife of the petitioner nmade a nercy
petition to the Conpetent Authority of the State for premature
rel ease of the petitioner but the same was rejected by the State
Government on 12.4.2002 although the petitioner had a consistent
good record in Jail/Correctional Home and his case was recomended
by the Prison Authority for his release. Another nmercy petition
preferred by petitioner’'s wife was also rejected by the State

Governnment. The Superintendent, Alipore Central Jail of his own
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wote a letter dated 18.9.2003 to the State Governnent for
reconsi deration of the case of petitioner and strongly recommended
his rel ease. Thereafter nothing was heard from the State
Gover nnent .

7. In the neantine, the petitioner has undergone custody for nore
than 20 years including the period of rem ssion and about 17 years
of actual custody and, therefore, it is alleged that his detention
has beconme unlawful and ill egal.

8. Learned counsel for the petitioner contended that the length
of duration of the inprisonnent for life is equivalent to 20 years
of inprisonment and that too subject to further remssion
adm ssi ble under the law. The petitioner is |iable to be rel eased
under Rule 751 (C) of the West Bengal Jail Code. Reliance was also
placed on the explanation to Section 61 of the Wst Bengal
Correctional Services Act, 1992 (West Bengal Act XXXII of 1992)
wher eunder the inprisonnent for life is equated to a term of 20
years of inprisonnent.

9. On 7.1.2005, this Court directed to list the matter after
decision in WP (Ol.) No.45 of 1998 titled MiI. Minna v. Union of
India & Os. since |earned counsel for the petitioner informed that
the argunents in the said case have already been concluded and
j udgnent was awaited. By the said order, this Court further
directed to release the petitioner on parole on his furnishing a
personal bond in a sum of Rs.5,000/- to the satisfaction of Chief
Judicial Magistrate, Alipore (24 Parganas, District Kolkata-27)

pendi ng deci sion of this case.
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10. The aforesaid Wit Petition (Cl.) No.45 of 1998 was heard
with another Wit Petition (Ol.) No.50 of 2003. |In the said case
simlar argunent was made that the length of the duration of the
i mprisonnment of life is equivalent to 20 years of inprisonnent and
that too subject to further rem ssion adm ssible under the law 1In
the said case reliance was also placed on Rule 751(c) of the West
Bengal Jail Code and explanation to Section 61 of the Wst Benga
Correctional Services Act, 1992 where under the inprisonnment for
life is equated to a termof 20 years inprisonnent.

The aforesaid wit petitions were dismssed by this Court on
16. 09. 2005, reported in (2005 7 SCC 417, Mohd. Munna v. Union of
India & Os.
11. Simlar issue was considered by Constitutional Bench of this
Court in CGopal Vinayak CGodse v. State of Mharashtra, (AIR) 1961 SC
600. In the said case this Court held that the sentence of
i nprisonment for |ife is not for any definite period and the
i nprisonment for life nmust, prina facie, be treated as inprisonnent
for the whole of the remaining period of the convicted persons

natural life. In paragraph 5, the Court observed:

"5. ... It does not say that transportation for life
shall be deened to be transportation for twenty years
for all purposes; nor does the anended section which

substitutes the words “inprisonnent for |ife” for
“transportation for |ife” enable the drawing of any
such al | -enbracing fiction. A sent ence of
transportation for life or inprisonment for life nust

prima facie be treated as transportation or
i nprisonnment for the whole of the remaining period of
the convicted person's natural life.”

I n paragraph 8, this Court held:

4
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“8. Briefly stated the legal position is this:
Before Act 26 of 1955 a sentence of transportation for
life could be wundergone by a prisoner by way of
rigorous inprisonnent for life in a designated prison
in India. After the said Act, such a convict shall be
dealt with in the sane manner as one sentenced to
rigorous inprisonment for the sane term Unless the
said sentence is commuted or remtted by appropriate
authority under the relevant provisions of the Penal
Code or the Code of Oimnal Procedure, a prisoner
sentenced to life inprisonnent is bound in law to serve
the life term in prison. The Rules franed under the
Prisons Act enable such a prisoner to earn rem ssions—
ordi nary, special and State—and the said rem ssions

will be given credit towards his term of inprisonnent.
For the purpose of working out the rem ssions the
sentence of transportation for life is ordinarily

equated with a definite period, but it is only for that
particul ar purpose and not for any other purpose. As
the sentence of transportation for life or its prison
equivalent, the life inprisonnent, is one of indefinite
duration, the rem ssions so earned do not in practice
hel p such a convict as it is not possible to predicate
(sic predict) the time of his death. That is why the
Rul es provide for a procedure to enable the appropriate
Governnment to remt the sentence under Section 401 of
the Code of Crimnal Procedure on a consideration of
the relevant factors, including the period of
rem ssions earned. The question of remssion IS
exclusively within the province of the appropriate
Governnment; and in this case it is admtted that,
though the appropriate Governnent made certain
rem ssions under Section 401 of the Code of OCimnal
Procedure, it did not remt the entire sentence. W,
therefore, hold that the petitioner has not yet
acquired any right to rel ease.”

12. In Mohd. Munna v. Union of India and others (supra) referring
to decisions of this Court in Naib Singh v. State of Punjab & O's.
(1983) 2 SCC 454, Privy Council decision in Kishori Lal v. Enperor
(AIR) 32 1945 PC 64 and Constitutional Bench decision in Gopal

Vi nayak Godse v. State of Maharashtra, (AIR) 1961 SC 600 this Court

hel d:
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“8. The above contention of the petitioner’s counsel
is only to be rejected. The inprisonnent of the life
convicts are being carried out on the strength of the
order passed by the court. The provisions contained in
the Prisoners Act are only procedural in nature. The
preanble to the Act itself states that the Act is neant
to consolidate the law relating to prisoners confined
by order of a court and Section 32 of the Prisoners
Act, 1900 specifically says about the persons under
sentence of transportation and when the punishnent of
transportation itself was deleted, the provisions of
Section 32 regarding the tenporary custody of the
prisoners, there is no relevance for the appointed
places within the State or outside the State for a
person under sentence of transportation. The prison
authorities are bound to keep the persons who are
sentenced to inprisonnment for life in jails. O course,
sonme of the provisions in the Prisoners Act, 1900 were
not suitably anended so as to be in conformty with the

sentence of l|ife inprisonment introduced by Act 26 of
1955. That does not nake the detention illegal.”
S IO Therefore, it is clear that if a person is

sentenced to transportation for a term the sanme is
converted to rigorous inprisonnment for the sane
duration. Naturally, the transportation for life wll
only be treated as rigorous inprisonnment for life.

10. If a portion of the period of transportation for
life is to be treated as sentence of rigorous
i mprisonnment for the sane term naturally, the entire
transportation period is to be treated as “rigorous

i mprisonnment for life”. Inprisonment for Ilife is a
cl ass of puni shnent di fferent from ordi nary
i mprisonment which could be of two descriptions,
nanmely, “rigorous” or “sinple”. It was unnecessary for
the legislature to specifically nention that the
i nprisonment for |ife would be rigorous inprisonnent
for life as it is inposed as punishnment for grave
of fences.”

“16......... W are bound by the above dicta laid down by
the Constitution Bench and we hold that life

i nprisonment is not equivalent to inprisonnment for
fourteen years or for twenty years as contended by the
petitioner.

17. Thus, all the contentions raised by the petitioner
fail and the petitioner is not entitled to be rel eased
on any of the grounds urged in the wit petition so
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13.

long as there is no order of rem ssion passed by the
appropriate Governnment in his favour. W neke it clear
that our decision need not be taken as expression of
our view that the petitioner is not entitled to any
remssion at all. The appropriate Governnent would be
at liberty to pass any appropriate order of rem ssion
in accordance with law”

Simlar view was taken by this Court in Life Convict

Bangal

alias Khoka alias Prasanta Sen v. B.K Srivastava and others,

(2013) 3 SCC 425, This Court while defined neaning of

life

i nprisonment reiterated that unless properly remtted by conpetent

authority, life inprisonnent neans inprisonnment for entire lifetine

of convict, this Court held:

14.

“18. It is clear that neither Section 57 |IPC nor the
Expl anation to Section 61 of the WB. Act |ay down that
a life inprisonment prisoner has to be released after
conpletion of 20 years. 20 years nentioned in the
Expl anation to Section 61 of the WB. Act is only for
the purpose of ordering remssion. |If t he State
Governnment taking into

consideration various aspects refused to grant
rem ssion of the whole period then the petitioner
cannot take advantage of the above Expl anation and

even Section 57 IPC and seek for premature release.
Further, the question of remssion of the entire
sentence or a part of it lies wthin the exclusive
domai n of the appropriate Governnent under Section 432
of the Code of OCimnal Procedure, 1973 and neither
Section 57 IPC nor any rules or local Acts (in the case
on hand, the WB. Act) can stultify the effect of the
sentence of life inprisonnent given by the Court under
IPC. To put it clear, once a person is sentenced to
undergo life inprisonnment unless inprisonnent for life
is comuted by the conpetent authority, he has to
undergo inprisonnment for the whole of his life. It is
equally well settled that Section 57 |IPC does not, in
any way, limt the punishnment of inprisonnment for life
to a termof 20 years.”

In the present case, the nercy petitions filed by the

petitioner’s wife were rejected twice. The case of the petitioner
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was consi dered by the Review Board constituted by the State of West
Bengal, which rejected the prayer. Therefore, no relief can be
granted by this Court wunder Article 32 of the Constitution of
India. However, in view of the fact that the petitioner has
actually wundergone nore than 18 years of inprisonnent; the
Superintendant. Alipore Central Jail of his ow wote a letter
dated 18.09. 2003 requested for reconsideration of the case of the
petitioner and recomended rel ease of the petitioner. W are of the
view that if any application for remssion is filed by the
petitioner or on behalf of the petitioner, the Conpetent Authority
pl ace the sane before the Review Board and which w |l reconsider
the case of the petitioner for premature release in accordance with
| aw and guidelines issued by the State. The appropriate Governnment
would be at liberty to pass appropriate order in accordance wth
| aw.

15. The petitioner was released on bail by an order passed by this
Court on 7.01.2005. W vacate that order. The respondents would be
at liberty to take the petitioner into custody and as regards
rem ssion the State Governnment nmay pass any appropriate order in
accordance with | aw

16. The Wit Petition is dismssed with aforesai d observati ons.

................................ J.
( SUDHANSU JYOTI MJKHCPADHAYA)

................................ J.
( RANJANA PRAKASH DESAI )

NEW DELHI ,
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