REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 165 COF 2004

SEENA @ SRI NI VASA ... APPELLANT
VERSUS

STATE OF KARNATAKA ... RESPONDENTS

W TH

CRIM NAL APPEAL NOS. 166-167 OF 2004

JUDGMENT

SUDHANSU JYOTI MJKHOPADHAYA, J.

These appeals are directed against the judgnent dated 9th
Decenber, 2002 passed by the Hi gh Court of Karnataka at Bangal ore
in Crimnal Appeal No.326/99 c/w Cimnal Appeal No. 310/99. By
the inpugned judgnent H gh Court reversed the judgnent of Addl.
District and Sessions Judge, Bangal ore Rural District, Bangalore in
S.C. No. 42/88 by acquitting accused no.3 who stood charged under
Section 302/34 IPC and partly allowed the appeal filed by accused
no. 2 by nodifying the conviction from offence punishable under
Section 302 IPC to the offence under Section 326 |PC
2. Crimnal Appeal No. 165 of 2004 has been filed by the
appel l ant-Seena @ Srinivasa (accused no.2) against the order of
convi ction and sentence under Section 326 IPC. Cimnal Appeal Nos.
166- 167 of 2004 have been preferred by the State of Karnataka; (i)
against the acquittal of accused no. 3-Ramanna @ Rama and (ii)

against nodifying the conviction of accused no. 2 Seena @
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Srinivasa from the offence punishable under Section 302 IPC to
of fence puni shabl e under Section 326 | PC.

3. Original accused no. 1 Chal uvai ah @ Chal uva and accused no. 3-
Ramanna @ Rama are brothers while accused no. 2-Seena @ Srinivasa
is the sister's son of accused no. 1 and 3. Wiile the accused no. 2
is the resident of Yeshwanthapura, Bangal ore, accused no. 1 and 3
are the residents of Chinigappanapal ya, Solur Hobli Mgadi Tal uk,
Bangal ore District.

4. Accused no. 1 died during the trial and, therefore, only the
accused nos. 2 and 3 were tried for the offence under Sections 302
and 307 read with 34 | PC

5. The case of the prosecution is that on 22 January, 1988 PW1-
Channar ayappa decided to inform police about the threats caused to
them by accused nos. 1,2 and 3. Therefore, he sent his brother
Channegowda (deceased) along wth Venkateshaiah CW 14 to Kudur
Police Station to |odge report. Channegouda along wth
Venkat eshai ah reached police station and after giving report,
returned to the village near Hudukunte at around 12 noon. At 1.00
p.m Channegowda, the deceased acconpanied CWM Channarappa to
graze cattle and donkeys to a place called Mandekal Bayal u. They
left cattle for grazing and Channegowda sat on a rock. At
1.00p.m, the accused nos. 1, 2 and 3 were seen going to the spot
where Channegowda was sitting, arnmed with choppers. According to
the prosecution accused nos. 1, 2 and 3 proceeded to that spot in
Mandekal where Channegowda was sitting, accused no.3 |lifted the

chopper and hit on the left leg of Channegowda causing injury
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above the knee and below the knee. Simlarly, accused no. 1 raised
chopper to hit the deceased-Channegowda on his head. The
deceased raised his hand towards the blow, but the blow fell on the
| eft hand. At the sane tinme, accused no. 3 hit on the right | eg of
t he deceased- Channegowda with chopper. Scream ng of the deceased-
Channegowda attracted the attention of CA-Channarayappa.

6. Further case of prosecution is that OCM-Channarayappa rushed
towards his brother deceased-Channegowda but he was chased by
accused nos. 1 and 2. They <chased him upto the land of
Gangadhar appa. Gangadharappa -CN3 saw the accused nos. 1 and 2
chasi ng Channayarappa and asked him the reason. Channarayappa
rushed towards the land of Ganagadharappa CW3. Accused no. 1
started pelting stones on Channarayappa causing injuries.
Ganagadhar appa advi sed accused nos. 1 and 2 to go away. He saw
both the accused going with choppers. After accused nos. 1 and 2
| eft the spot, Channarayappa rushed to his house to bring water to
be given to his brother deceased-Channegowda, when he returned to
t he spot, Channegowda had al ready succunbed to the injuries. He
returned to the village and inforned the residents of the village
whose nanme is also described as Channegowda -CW12 and Chandrapa
-CW13. He requested themto go and | odge report at the Nel amangal a
Police Station and they al ongw th another person informed about the
incident to police. At about 10.00 or 10.30p.m police officials
cane to the spot Chanarayappa and others submtted the report to
the Sub-Inspector of Police Sidegowda who visited at the place of

occurrence. He received the report and sent it to Kudur Police
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Station to P.C. 1138 Nagaraj Gowda for being registered it as an
FIR At 11.30p.m t he Sub- I nspector of Nelamangala Police was
i nformed and both of them searched for accused naned in the report.
7. On 227 January, 1988 the P.S. 1. D.S. Siddegwoda- CW17 conti nued
investigation and prepared spot mnahazar on next day between
6.45a.m to 7.30 a.m in the presence of panch w tnesses by nane
Kri shnappa, Kenpahonnegwda, Miuddeveerai ah and Shi vanna. He al so
conducted inquest on the dead body in the presence of wtnesses.
He noticed injuries on the legs, left-hand and other parts of the
body. He seized bl ood-stained nud and sanple nud fromthe spot. He
also saw a sickle lying on the spot and seized the sane.
Chanarayappa was also sent for nedical examnation with a neno.
After autopsy, clothes were seized.

8. On 220 January, 1988, Circle Inspector visited Hudkunte
vi |l age and exam ned Channarayappa, Govi ndai ah and Gangadharapa and
others. He recorded statenent. He deputed the staff to search and
after a long search on 9t" March, 1988, the Cl received information
that the accused were hiding at a particular place. He visited
R MC Yard, Yeshwanthpura. On 10t March, 1988, at 3.30 a.m he
arrested the accused no. 1 Chaluvaiah from the house of his aunt.
He interrogated him Accused no.l revealed the whereabouts of
accused nos. 2 and 3. Thus, he rushed to K G Circle in Bangal ore
and noticed that on the pedestrian cross bridge on the Kenpegowda
road near the circle, accused no.2 Seena and accused no.3 Ranmanna
were sleeping. They were apprehended. They were brought to Sol ur

out post and kept them in safe custody. They were interrogated and
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they gave voluntary statenent disclosing place where they have
hi dden the weapons used in the assault and their clothes. Accused
no. 1 ogave voluntary statenents as per Ex.P.1 and Ex.P.2
respectively. Accused no.3 gave voluntary statenent as per Ex.P-3.
They were taken to village Hudukunte. In the presence of w tnesses
by name Shi vashakar ai ah, Muddaveer ai ah, Mar i r angai ah and
Puttamal | ai ah, he guided police to a particular place and from
behi nd bushes, he took out a chopper and produced the sane which
is marked MO 8. Mhazar was prepared vide Ex.P.11. Accused no.2
gave simlar statenment and guided the police to another spot from
where one nore chopper was recovered which is marked at MO 6 and
the same were seized under Ex.P-12. Seena also gave a voluntary
statenment which also lead to recovery of another chopper

9. On the basis of eye witness account given by CA Channarayapa,
QW 3- Gangadhar appa, Shi vanna, Rangaswanai ah, Govi ndai ah,
Channegowda and also on the basis of recovery of blood stained
weapons at the instance of the accused, the investigating officer
concluded that the accused Nos. 1 and 2 shared a common intention
to nmurder Channegowda at around 4.30p.m in Mandekal Bayalu on 22nd
January, 1988. Thus, he arraigned them for offence punishable u/s
302 read with section 34 I PC and fil ed charge-sheet.

10. Since the accused had pleaded not guilty of the charges
| evel ed against them trial was fixed. Sone w tnesses were exam ned
by the then | additional D strict and Sessions Judge but on his
transfer, the trial was abandoned. Later trial was re-fixed and

concl uded after recordi ng evidence of prosecution.
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11. The prosecution opened its case and exam ned 19 w tnesses and
produced in evidence Ex.P.1 to P.32. Prosecution also produced
material objects MGs.1 to MGs.23 on behalf of the accused.
Reliance was also placed as Ex.D.1 to D10 on behalf of the
accused.

12. Accused no. 1-Cheluvaiah @ Cheluva died during the trial. The
defence counsel reported this fact to the Court on 20th Decenber,
1996 and filed its report. Consequently, the charge agai nst accused
no. 1 abated.

13. In the circunstances, the incrimnating evidence led by the
prosecution was brought to the notice of surviving accused viz.
accused no.2 -Seena and accused no.3 -Ramanna. As required, both
were exam ned under Section 313 O.P.C. and their explanation was
sought. Both the accused denied all incrimnating circunstances and
put upon a defence of denial sinplicitor. Even though called upon
to |l ead evidence in defence, if any, the accused decli ned.

14. Learned counsel for the appellant-State of Karnataka submtted
that in view of statenent of eye-w tness PW1-Channarayappa and
PW?2 Gangadharappa, post-nortem report, as corroborated by PWS8
O.K N Raj anna, PW9-Panch wtness and PW19 -lInvestigating
Oficer, the Trial Court was right in comng to a definite finding
that the accused nos.2 and 3 were guilty for the offence puni shabl e
under Section 302/34 | PC

15. Learned counsel for the accused no. 2-appellant (herein) in the
connect ed appeal contended that both the PW.1 and 2 are related to

the deceased, there are material contradictions in their statenents
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and on the basis of such statenents the appell ant-Seena-accused no.
2 cannot be held guilty for the offence under Section 302 or even
under Section 326 | PC

16. W have heard the | earned counsel for the parties and perused
t he evi dence on record.

17. P.W1 Channarayappa has deposed that on the date of incident
he sent Chennagowda- deceased to Kudur police station to conplain to
the SHO about the threats caused by the accused. He sent C W14
-Venkat eshai ah (PW7) alongwith Chennegowda to | odge report. Bot h
returned to the village at 12.00 noon. At 1.00 p.m PW1
Channarayappa acconpani ed Channegowda to WMndekal Bayalu. They
al l owed the cattle and donkeys to graze and spend tine in that area
itself. At 4.00P.M accused nos. 1, 2 and 3 reached that spot from
Hol esi dda near Mandekal Bayalu. They were armed wth chopper.
According to PW1, Channegowda was sitting on a rock near Mandekal .
Accused Nos. 1, 2 and 3 rushed towards him Channegowda got up on
the rock. Accused no.3-Ramanna hit on the left |eg of Channegowda
causing injury above the ankle and bel ow the knee with chopper. At
the sane tine, accused no. 1-Seena lifted chopper and hit
Channegowda on the head. Channegowda tried to prevent the blow by
rai sing his hand. The blow tendered by accused no. 1 on head fel
on the left hand injuring his fingers. Simultaneously, accused
no.2 assaulted the deceased with a chopper on the right leg. The
deceased fell down. P.W1 deposed that he saw all that happened and
raised an alarm seeking help. The accused turned towards him

causing threats. PW1 started running away from the place and he
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was chased by accused 1 and 3.

According to PW1 he was very nuch frightened and ran towards
his village to get help. On the way the accused 1 and 2 conti nued
to chase PW1 upto the |and of Gangadharappa who was exam ned as
PW2. PW1 ran and sought shelter. Accused 1 and 2 stood outside
the land and continued to pelt stones at PW1. The stone caused
injury to his right thigh. The accused asked him to conme out. At
that time PW2-Gangadharappa intervened and asked them to go away.
PW1 returned to village and after collecting water went back to
the place of occurrence. Wen he cane to the spot he saw
Channegowda dead. Again he returned to his village and inforned the
vi |l | agers.

18. PW 2- Gangadharappa deposed that 7 to 8 years ago he was
working on his land around 4.30 P.M when PW1-Channarayappa cane
runni ng from Bandekagal u shouting “Gangadharappa Gangadharappa”.
When he asked PW1, he inforned PW 2-Gangadharappa that accused
nos.1 and 2 were chasing him According to PW2 both the accused
reached there holding chopper in their hands. They stood outside
and pelted stones at PW1 which caused injury to his right thigh.
PW2 advised them to go away. The statenent of PW2 fully
corroborates the statenent of PW1 that he was chased by accused
nos. 1 and 2.

19. Learned counsel for the appellant (accused no.2) has seriously
di sputed the version given by PW1 and PW2 with regard to their
being together during the incident. At this juncture, it would

suffice to say that PW.1 and 2 have given simlar statenents
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regardi ng accused no. 1 and 2 were chasing PW1 up to the |and of
PW2. PW2 Gangadharappa had further deposed that the next day
police arrived and checked his garden | and whi ch was poi nted out by
PW1 -Channarayappa. PW1 acted as witness to the seizure of stones
used by the accused to assault him The stones are narked as M Cs.
13(a) (b) (c) and (d). PW2 has stated that the stone nmarked as
MO 13(a) was thrown by accused no.2 to hit PW1 and the sane was
sei zed under the mahazar Ex.P. 2.

20. PW7-Venkataiah is a witness to seizure of material objects

i.e. stones from the |land of Gangadhara PW2. The w tness has
spoken clearly that he was sumoned by the police to the |and of
Gangadharappa which was pointed out by PW1 -Channarayapa and
around 2.00p. m mahazar was prepared seizing stones totally four in
nunber marked as M Os. 15 to 18 under Ex.P. 2.

2. PWS8-D.K N Rajanna was working as Medical Oficer in Primary
Health Centre, Quddemaranahalli during 1987-88. His statenent
reveals that on 23.1.1988 he received requisition from the
Investigating Oficer to conduct autopsy on the dead body. He
proceeded to conduct the post-nortem on the body of the deceased
- Channegowda. Post nortem conducted between 1.00p.m to 3.00p.m.
According to the autopsy report the age of the deceased was around
45 years. External exam nation revealed that Cotted bl ood was seen
on four places. R ght hand was fully flexed at el bow and |left hand
flexed at right angle over the elbow Rigor nortis present. Blood
stains were present over the right and left |eg.

There were injuries described as fol |l ows:
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i) Incised injury palnmer aspect of proximl pharynx
or left index finger situated horizontally neasuring 1”
X Yix 1Yi.

ii) Incised wound pal mer aspect of proximal pharynx of

left mddle finger #x “¥x ¥ situated horizontally.

iii) Incised wound pal mer aspect of proxinmal pharynx

of left right finger 1"x% x¥% situate obliquely.
iv) Incised wound inner aspect of l|left knee 1Y x¥% x% .

v) Incised wound outer aspect of |eft ankle about 2"
above l|ateral nmalleolus situate horizontally neasuring
22 x1¥#x1” a lower end of left fibula bone cut along
wi th the wound.

vi) Incised wound over left calf area at the junction
of lower 1/39 and upper 2/3@ horizontally. 5”"x2"x1”
| eft Fibular bone cut along with the wound.

Vii) Incised wound over |eft tender-achilles 1% x¥x
7

Viii) Incised wound situated horizontally over inner
aspect of right |eg about 3% above nedical nalleolus
measuring 1"x1¥% x1”and 1%

iXx) Incised wound outer |ower part of right Ileg
3"x2"x2” cutting lower end of fibula bone on the right
si de.

X) Incised wound over the right shin bone at the
junction of lower 1/39 and upper 2/3r9 obliquely
situated 1% x 1% x 1%2.

The injuries nos. 1 to 10 noticed above described as ante
nmortem in the nature by the doctor. After dissecting the body he
exam ned the valves, ribs, cartridges, Piraeus, larynx and trachea

and found those parts healthy. Right lung, left lung pericardium
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healthy but pale. Heart enpty, Abdonen showed val ve, petitionlum
nmout h, phar ynx, esophagus were also found healthy. Stonmach
cont ai ned undi gested food particles. Genitals were found intact.

During dis-section doctor noticed that the nuscles and bones
and bl ood vessels were good at the site of injury nos. 1 to 3,
5,6,8 and 9. There was fracture of left fibular bone cut along
with infjury nos. 5 and 6. Right fibular petitionlum bone cut wth
the wound injury no. 9. According to PW8 -doctor, death was due to
shock and haenorrhage as the result of injury nos.1 to 10. These
injuries were caused by external violence. He issued post nortem
report marked at Ex.P. 3.

Wil e describing the injuries, PW8 deposed that injury nos. 1
to 8 were incised wound and coul d be caused by object |ike chopper
marked in this case as MO 6. According to himinjury nos. 1,2 and 3
could al so be caused by simlar object |like MO 6(a).

22. PW9 -Kenpahonnegowda is a witness to i nquest. He deposed that
police summoned him to the spot where dead body was |ying. He
acconpani ed Krishnappa. Body was near Hutta (anthill) and a sickle
was also lying nearby. It was bl ood stained. There was al so a kukke
(basket). Police prepared nmahazar seizing both itenms under Ex.P.7.
The sickle was marked as MO 5. The witness also authenticated the
i nquest report marked as Ex.P.8. Wtness submtted that the police
searched clothes of the dead body and found 10 nuchagada | eaves, a
thread and a red coloured cloth piece. Al were blood stained and
recorded in mahazar. Like other wtnesses even this wtness

mai ntai ned consistency in statenent with regard to aspects spoken
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to by himin exam nation-in-chief even though when cross-exam ned
in detail. During cross-exam nation, the wtness stated about the
bl ood stains at the spot. Four to five spots were blood stained
whi ch were neasured by police officials. It was also elicited that
during first mahazar body was not shifted.

23. PWI1l-Marirangaiah is another inportant wtness of the
prosecution as he told about recovery of material object at the
i nstance of the accused. According to him Kudur police officials
sunmoned him around 10.a.m 8 years prior to evidence before the
court. The police officials were acconpanied by the officials of
Nel amangal a pol i ce. They brought Chaluvaiah A1l along with other
accused. In the presence of PW2, QW25 Shivashankar and CW27
Puttamal | ai ah, A 1 Chal uvai ah gui ded the police to Kharab |and from
under banyan tree and karegidda (head of dry |eaves) he took out
chopper and produced before the police which is MO 8. It was seized
under Mahazar Ex.P.11. The said chopper was blood stained and
marked as MO 6(a). He further stated that accused no. 2 who was
also in the jeep guided the police to this land and from under
dry | eaves took out chopper narked as MO. 6 and produced the sane
whi ch was seized under nmahazar Ex.P.12. He told about accused no.3
guiding police to another spot and from under the banyan tree
chopper MO. 7 which was seized under Ex.P.13, was recovered.

24. PW11- Marirangai ah further st at ed t hat accused no. 1-
Chal uvai ah of his own stated that he would give his clothes. He
gui ded police to his house. Froma drum he took out the panche and

ot her clothes which were stained with bl ood. They were sei zed under
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mahazar Ex.P.14. The shirt was marked as M219 and the panche
mar ked as MO 20. Accused No. 2-Seena guided police to his house and
produced shirt which is M>21l. The sane was seized under Ex.P. 15.
Accused no. 3-Ramanna guided police to his house and produced
shirt MO 22 which was seized under Ex.P.16. According to wtness,
accused no. 2-Seena again guided the police to the land of
Gangadharappa and produced a club which was seized under Ex.P. 17
and marked as MO 23.

25. According to PW1 when he was grazing his cattle a little away
from his brother, he noticed that accused persons approaching his
brot her and attacking himw th choppers. Wen he attenpted to reach
the place of occurrence, the accused chased himtill the garden of
PW 2 - Gangadharappa. He narrated the incident not only to PW2 but
also to PW6 -Channegowda and his wife. Though PW1 specifically
stated that all the three accused assaulted his brother wth
chopper. PW2 does not speak any specific act or presence of
accused no.3. According to Ex.P.1; PW1 stated in his conplaint
that Accused Nos. 1 and 2 chased him and he entered the garden of
PW2 Gangadharappa. Further, he stated that they pelted stones
towards him PW3 also did not nention the presence of accused no. 3
near the garden of PW2. Therefore, the evidence of PW6 also
raises certain doubt regarding the presence of accused no. 3.,
therefore, we find that sone reasonable doubt arises as to the
presence and participation of accused no.3 in the comm ssion of
t he offence.

26. On review of the entire evidence on record, we find that the
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prosecution has failed to prove the presence and participation of
accused no.3 in the commssion of the offence and, therefore,
accused no.3 was rightly acquitted by the H gh Court of the offence
under Section 302 | PC.

27. The evidence of PW1 regarding participation of accused no. 1
and accused no. 2 and their presence nearby the place of incident
and imediately after the incident finds corroboration from the
evi dence of PW2-Gngadharappa, an independent witness. No enmty
is attributed to him and nothing is brought out in the cross-
exam nation as to why PW2 should falsely inplicate accused no. 1
and 2 in the comm ssion of the offence. There is no evidence on
record to suggest that sone other persons involved in the
conm ssi on of the offence.

28. Therefore, in so far as accused no. 2 is concerned, we find
anple evidence to prove his presence and participation in the
conmi ssion of offence so we hold that the accused no. 2 was rightly
convicted by the Trial Court for the offence under Section 302 | PC
29. The Hi gh Court though agreed that the prosecution proved the
presence of accused no.2 in the comm ssion of the offence, wongly
held that the charge under Section 302 IPC was not proved. The
Hi gh Court wongly fornmed an opinion that the offence under Section
326 | PC has been established agai nst the accused no. 2.

30. In view of the findings recorded above, we have no other
option but to set aside the inpugned judgnent dated 9th Decenber,
2002 passed by the Hi gh Court of Karnataka at Bangalore in so far

as accused no. 2 Seena @ Srinivasa is concerned. The part of the
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said judgnent acquitting accused no.3-Ramanna @ Rama is upheld.
The Trial Court judgnment dated 13th January, 1999 passed by the |
Addi tional District and Sessions Judge in respect of accused no. 2
stands restored.

Crimnal Appeal No. 165 of 2004 filed by the accused no. 2 is
di sm ssed.

The Crimnal Appeal Nos. 166-167 of 2004 filed by the State of
Karnataka is allowed in part, in so far as it relates to accused
no.2 —-Seena @ Sri nivasa. He is directed to be taken into custody
if he is on bail, for undergoing the remai nder period of sentence.

................................ J

( SUDHANSU JYOTI MJUKHCPADHAYA)

................................ J.
( RANJANA PRAKASH DESAI )

NEW DELHI ,

July 2, 2014.
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