REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLAE JURI SDI CTI ON

ClVIL APPEAL NOS. 4250-4252 OF 2014
(arising out of S.L.P. (Cvil) Nos. 23157-23159 of 2012)

FASEELA M Appel | ant ('s)
VERSUS
MUNNERUL | SLAM MADRASA COW TTEE & ANR. Respondent (' s)

J UDGMENT

RM LODHA J.

Leave granted.
2. Sections 6 and 7 of the Wagf Act, 1995 (for
short, 'Act') provide for determnation of certain
di sputes regarding augaf only by the Waqf Tribunal.
These provisions as anmended by Act 27/2013 read as

under

“Section 6. Disputes regarding augaf.- (1) If
any question arises whether a particular
property specified as waqf property in the
list of augaf is wagf property or not or
whet her a waqf specified in such list is a
Shia waqf or Sunni waqf, the Board or the
mutawal I'i of the waqf or any person aggrieved
may institute a suit in a Tribunal for the
deci sion of the question and the decision of
the Tribunal in respect of such matter shal
be final:
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Provided that no such suit shall Dbe
entertained by the Tribunal after the expiry
of one year from the date of the publication
of the list of augaf.

Provided further that no suit shall be
instituted before the Tribunal in respect of
such properties notified in a second or
subsequent survey pursuant to the provisions
contai ned in sub-section (6) of section 4.

(2) Notw thstandi ng anything contained in sub-
section (1), no proceeding under this Act in
respect of any waqf shall be stayed by reason
only of the pendency of any such suit or of
any appeal or other proceeding arising out of
such suit.

(3) The Survey Commi ssioner shall not be nade
a party to any suit under sub- section (1) and
no suit, prosecution or other |egal proceeding
shall lie against himin respect of anything
which is in good faith done or intended to be
done in pursuance of this Act or any rules
made t her eunder.

(4) The list of auqgaf shall, wunless it is
nodi fied in pursuance of a decision or the
Tri bunal under sub-section (1), be final and
concl usi ve.

(5 On and from the conmencenent of this Act
in a State, no suit or other |egal proceeding
shall be instituted or commenced in a court in
that State in relation to any question
referred to in sub-section (1).

Section 7. Power of Tribunal to determne
di sputes regarding auqgaf.- (1) If, after the
commencenent of this Act, any question or
di spute arises, whether a particular property
specified as waqgf property in a list of auqgaf
is waqf property or not, or whether a wagf
specified in such list is a Shia waqgf or a
Sunni waqf, the Board or the nutawalli of the
waqf , or any person aggrieved by the
publication of the list of augaf under section
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5 therein, may apply to the Tribunal having
jurisdiction in relation to such property, for
the decision of the question and the decision
of the Tribunal thereon shall be final:

Provi ded t hat -

(a) in the case of the list of augaf relating
to any part of the State and published after
the comencenent of this Act no such
application shall be entertained after the
expiry of one year from the date of
publication of the list of auqgaf; and

(b) in the case of the list of augaf relating
to any part of the State and published at any
time wthin a period of one year imedi ately
preceding the commencenent of this Act, such
an application my be entertained by Tribunal
within the period of one year from such
conmencemnent :

Provided further that where any such
guestion has been heard and finally decided by
a civil court in a suit instituted before such
commencenent, the Tribunal shall not re-open
such questi on.

(2) Except where the Tribunal has no
jurisdiction by reason of the provisions of
sub-section (5), no proceeding under this
section in respect of any waqf shall be stayed
by any court, tribunal or other authority by
reason only of the pendency of any suit,
application or appeal or other proceeding
arising out of any such suit, application,
appeal or other proceeding.

(3) The Chief Executive Oficer shall not be
nmade a party to any application under sub-
section (1).

(4) The list of augaf and where any such |i st
is nodified in pursuance of a decision of the
Tri bunal under sub- section (1), the list as
so nodi fied, shall be final
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(5) The Tribunal shall not have jurisdiction
to determne any nmatter which is the subject-
matter of any suit or proceeding instituted or
commenced in a civil court under sub-section
(1) of section 6, before the comencenent of
this Act or which is the subject-matter of any
appeal from the decree passed before such
comencenent in any such suit or proceeding or
of any application for revision or review
arising out of such suit, proceeding or
appeal , as the case may be.

(6) The Tribunal shall have the powers of

assessnent of damages by unaut hori sed
occupation of waqf property and to penalise
such unaut hori sed occupants for their illegal

occupation of the waqgf property and to recover
t he damages as arrears of | and revenue through
the Col |l ector:

Provi ded that whosoever, being a public
servant, fails in his lawful duty to prevent
or renove an encroachnent, shall on conviction
be punishable wth fine which my extend to

fifteen thousand rupees for each such
of fence.”

3. Thus, Sections 6 and 7 of the Act not only
confer exclusive jurisdiction upon the Wagf Tri bunal
for determnation of certain disputes regardi ng auqaf
but also take jurisdiction of the civil court away in
respect of such disputes.

4. Munnerul |Islam Madrasa Conmttee — respondent
No. 1 — filed a suit for eviction against the appell ant
before the Waqf Tribunal, inter alia, setting up the
plea that respondent No. 1 is the landlord and the

appellant is the tenant in the subject property. The
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subj ect property is described as waqf property.
5. The appellant denied that the subject property
was waqf property. He also challenged the jurisdiction
of the Wagf Tribunal in determ ning the dispute between
the parties.
6. On  18.09. 2010, the Wagf  Tribunal, after
hearing the parties, directed the plaint to be returned
to the civil court having jurisdiction in the matter
However, on the next date, i.e., on 19.09.2010, the
Waqf Tribunal suo nmotu recalled the order passed on
18. 09. 2010 and passed the followng order :-

“Called. It seens that issue franmed included

whet her property is Wakf property or not.

Hence to that extent this Tribunal have

jurisdiction. But due to oversight and

mstake it is ordered to return the Plaint.
That order is an error apparent on face of

records and suo motu revi ewed. Cal | on
30. 9. 2010.”
7. The appellant filed two revision petitions

before the H gh Court - one, against the order dated
19. 09. 2010 and the other, for declaration that the Waqf
Tri bunal has no jurisdiction in the matter.

8. The High Court dismssed both revision
petitions and one original petition by the inpugned
order giving rise to the present Appeals, by special

| eave.
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9. The question, for determnation in these
appeals, is as to whether the suit for eviction by the
| andl ord against the tenant relating to waqf property
Is triable by the civil court or the suit lies within
the exclusive jurisdiction of the Waqf Tri bunal.

10. For determnation of the above question
besi des Sections 6 and 7, the two other provisions
whi ch deserve to be noticed are Sections 83 and 85 of

the Act. These provisions read :

“Section 83. Constitution of Tribunals,
etc.- (1) The State Governnent shall, by
notification in t he Oficial Gazette,
constitute as many Tribunals as it may think
fit, for the determnation of any dispute
question or other matter relating to a waqf
or wagf property, eviction of a tenant or
determ nation of rights and obligations of
the lessor and the |lessee of such property,
under this Act and define the local limts
and jurisdiction of such Tribunals.

(2) Any nmutawalli or person interested in a
wagf or any other person aggrieved by an
order nmade under this Act, or rules nade
t hereunder, may nmake an application wthin
the time specified in this Act or where no
such tinme has been specified, within such
time as nmay be prescribed, to the Tribunal
for the determnation of any dispute,
question or other matter relating to the
waqf .

(3) Wiere any application made under sub-
section (1) relates to any waqf property
which falls within the territorial limts of
the jurisdiction of two or nore Tribunals,
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such application may be made to the Tri bunal
within t he | ocal limts of whose
jurisdiction the mutawal i or any one of the
mut awal | i s of the waqf actual ly and
voluntarily resides, carries on business or
personally works for gain, and, where any
such application is made to the Tribunal
aforesaid, the other Tribunal or Tribunals
having jurisdiction shall not entertain any
application for the determnation of such
di spute, question or other matter.

Provided that the State Governnment nay,
If it is of opinion that it is expedient in
the interest of the waqf or any other person
interested in the waqf or the waqf property
to transfer such application to any other
Tri bunal havi ng jurisdiction for t he
determ nation of the dispute, question or
other matter relating to such waqgf or waqf
property, transfer such application to any
ot her Tribunal having jurisdiction, and, on
such transfer, the Tribunal to which the
application is so transferred, shall deal
with the application from the stage which
was reached before the Tribunal from which
the application has been so transferred,
except where the Tribunal is of opinion that
it is necessary in the interests of justice
to deal with the application afresh

(4) Every Tribunal shall consist of-

(a) one person, who shall be a
menber of the State Judicial Service holding
a rank, not below that of a D strict,
Sessions or Civil Judge, dass |, who shall
be the Chairman;

(b) one person, who shall be an
officer from the State Guvil Servi ces
equivalent in rank to that of the Additional
District Magistrate, Menber;

(c) one person having know edge
of Muslimlaw and jurisprudence, Menber,;
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and the appointnment of every such
person shall be made either by nane or by
desi gnhati on.

(4A) The ternms and conditions of appoi ntnent
including the salaries and all owances
payable to the Chairman and other nenbers
ot her than persons appointed as ex officio
nmenbers shall be such as nmay be prescribed.

(5) The Tribunal shall be deened to be a
civil court and shall have the sane powers
as may be exercised by a civil court under
the Code of G vil Procedure, 1908 (5 of
1908), while trying a suit, or executing a
decree or order.

(6) Notw thstanding anything contained in
the Code of Cvil Procedure, 1908 (5 of
1908), the Tri bunal shal | follow such
procedure as may be prescri bed.

(7) The decision of the Tribunal shall be
final and binding upon the parties to the
application and it shall have the force of a
decree made by a civil court.

(8 The execution of any decision of the
Tri bunal shall be made by the civil court to
whi ch such decision is sent for execution in
accordance with the provisions of the Code
of Givil Procedure, 1908 (5 of 1908).

(9) No appeal shall |ie against any decision
or order whether interimor otherw se, given
or made by the Tribunal:

Provided that a H gh Court may, on its
own notion or on the application of the
Board or any person aggrieved, call for and
exam ne the records relating to any dispute,
question or other matter which has been
determ ned by the Tribunal for the purpose
of satisfying itself as to the correctness,
|l egality or propriety of such determnation
and may confirm reverse or nodify such
determ nati on or pass such other order as it
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may think fit.

Section 85. Bar of jurisdiction of civil
courts.- No suit or other legal proceeding
shall lie in any civil court, revenue court
and any other authority in respect of any
di spute, question or other matter relating
to any waqf, waqf property or other matter
which is required by or under this Act to be
determ ned by a Tribunal.”

11. I n Ranesh Gobi ndram (Dead) through LRS. Vs.
Sugra Humayun Mrza Wakf: this Court considered
Sections 6(1), 6(5), 7(1), 7(5), 83, 85 and few other
provi sions of the Act and explained the jurisdiction of
the Wagqf Tribunal vis-a-vis Gvil Court. As regards the
suit for eviction against the tenant(s) of waqf
property, the Court held that such suit is triable by
the GCvil Court as it is not covered by Sections 6
and 7 of the Act.
12. The Court in para 35, page 738 held as
foll ows :

“35. In the cases at hand the Act does not

provide for any proceedings before the

Tri bunal for determnation of a dispute

concerning the eviction of a tenant in

occupation of a wakf property or the rights

and obligations of the |essor and the |essees

of such property. A suit seeking eviction of

the tenants from what Iis admttedly wakf

property could, therefore, be filed only

before the civil court and not before the
Tri bunal .”

1. (2010) 8 SCC 726

Page 9



10

13. M. Renjith  Marar, | earned counsel for
respondent No. 1, submts that in a subsequent decision
I n Bhanwar Lal & Anr. Vs. Rajasthan Board of Mislim
Wakf and Ors.2 this Court has taken a different view
According to him Section 85 of the Act |eaves no
manner of doubt that the Waqf Tribunal has jurisdiction
to decide the suit for eviction. It is so because one
of the questions for determnation is whether the suit
property is waqf property or not.

14. The Court in Bhanwar Lal?2 considered the
decision in Ranesh Gobindramt at quite sone |ength.
Besi des Ranesh Gobindrant, the Court in Bhanwar Lal?2
al so considered two other decisions, one, Board of
Wakf, West Bengal & Anr. Vs. Anis Fatnma Begum & Anr. 3
and two, Sardar Khan and O's. Vs. Syed Nazmul Hasan
(Seth) and Ors.4 In Anis Fatma Begun®, this Court had
held that the Wagf Tribunal constituted under Section
83 of the Act will have exclusive jurisdiction to deal
with the questions relating to demarcation of the waqf
property.

15. Pertinently, the Court in Bhanwar Lal2? held

2. 2013 (11) SCALE 210
3. (2010) 14 SCC 588
4. (2007) 10 SCC 727
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that the suit for cancellation of sale deed was triable
by the civil court.

16. Bhanwar Lal2 follows the line of reasoning in
Ramesh Gobi ndrant. The decision of this Court in
Bhanwar Lal? is not in any nmanner inconsistent or
contrary to the view taken by this Court in Ranesh
Gobi ndr ant. W fully concur with the view of this
Court in Ramesh Gobindrant, particularly with regard to
construction put by it upon Sections 83 and 85 of the

Act. I n Ranesh Gobindrant, the Court said :-

“32. There is, in our view, nothing in
Section 83 to suggest that it pushes the
exclusion of the jurisdiction of the civil
courts extends (sic) beyond what has been
provided for in Section 6(5), Section 7 and
Section 85 of the Act. It sinply enpowers
the Government to constitute a Tribunal or
Tribunals for determ nation of any dispute,
question of other matter relating to a wakf
or wakf property which does not ipso facto
nean that the jurisdiction of the civil
courts stands conpl etely excl uded by
reasons of such establishnent.

33. It is noteworthy that the expression
“for the determination of any dispute,
question or other matter relating to a wakf
or wakf property" appearing in Section 83(1)
also appears in Section 85 of +the Act.
Section 85 does not, however, exclude the
jurisdiction of the civil courts in respect
of any or every question or disputes only
because the sane relates to a wakf or a wakf
property. Section 85 in terns provides that
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the jurisdiction of the civil court shall
stand excluded in relation to only such
matters as are required by or under this Act
to be determ ned by the Tri bunal.

34. The crucial question that shall have to
be answered in every case where a plea
regarding exclusion of the jurisdiction of

the civil court is raised is whether the
Tribunal s wunder the Act or the Rules
required to deal wth the matter sought to
be brought before a civil court. If it is
not, the jurisdiction of the civil court is
not excl uded. But if the Tribunal S

required to deci de t he mat t er t he
jurisdiction of the Gvil Court would stand
excl uded.”

17. The nmatter before us is wholly and squarely
covered by Ranesh Gobindrant. The suit for eviction
against the tenant relating to a waqf property 1is
exclusive triable by the civil court as such suit is
not covered by the disputes specified in Sections 6 and
7 of the Act.

18. In view of the above, the inpugned order
cannot be sustained and it is liable to be set aside
and is set aside. The order passed by the Waqf
Tri bunal on 19.09.2010 is al so set aside. The order of
the Waqf Tribunal dated 18.09.2010 is restored. The
G vil Court shal | now proceed wth the suit

accordi ngly.
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19. Cvil Appeals are allowed with no order as to

costs.

NEW DELHI; J.
MARCH 31, 2014 ( KURI AN JOSEPH )
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