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Leave granted.

2. This appeal is directed against the judgnent and order
dated 11th Decenber, 2007 passed by the H gh Court of
Judi cature at Al | ahabad in Crim nal M scel | aneous
Application No.26878 of 2007. By the inpugned judgnent,
the High Court dismssed the application filed by the
appel l ant -accused u/s 482 Cr.P.C for quashing the order
dated 1st Septenber, 2007 passed by the Additional Sessions
Judge/F. T.C No.3, Basti in Sessions Trial No.207/07 in
State v. Ram Vijay Yadav etc. By the said order, the

Addi ti onal Sessions Judge franed the charge against the
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appel | ant -accused for the offence u/s 302, 323, 504 and 506

| PC.

3. The factual matrix of the case is as under:

One Mahender Prasad Tiwari conplainant |odged an FIR
agai nst the present appellant-Dinesh Tiwari, Sadhu Saran
and Ram Vijay Yadav for the offence u/s 302, 323, 504 and
506 IPC in Police Station Mhuli, D strict Sant Kabir
Nagar. It was registered as Crine No.84/2006. It was
all eged that the appellant along with Sadhu Saran conmmtted
murder of Arvind Kumar Tiwari son of the conplainant.
Reasons for enmty and detail event of nurder were

mentioned in the FIR

Police started the investigation but subsequently, on
the order of the Governnent the investigation was
transferred to CBCID. CBCID submtted charge sheet agai nst
Sadhu Saran Yadav co-accused for the offence u/s 302, 323,
504 and 506 IPC. It was nentioned in the charge sheet that
I nvestigation shall continue against rest of the accused
persons. The CIJM took cogni zance of the offence vide order
dated 8th May, 2006. The case was comnmtted to the Court of
Sessions and was registered as S. T. No. 149/2006 titled
State v. Sadhu Saran Yadav. Thereafter, CBCID submtted the
charge sheet against Ram Vijay Yadav for the offence u/s

302, 323, 504 and 506 |PC and as agai nst the appellant for
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the offence u/s 323, 504 and 506 IPC. No charge sheet was
subm tted against the appellant for the offence u/s 302
| PC. The cogni zance was taken by CIM on charge sheet no.5A
of 2006 on 239 January, 2007. Bail was granted to the
appellant for the offence u/s 323, 504 and 506 |PC, The
case was committed to the Court of Sessions by the CIM
after taking cognizance and the Sessions Court franed
charge against the appellant for the offence u/s 302 |PC,

apart from Section 323, 504 and 506 | PC.

4. The aforesaid order was chall enged by the appellant by
filing crimnal mscellaneous application u/s 482 C.P.C
for quashing the order framng the charge u/s 302 |IPC. The
H gh Court by inpugned judgnent and order dated 11th

December, 2007 di sm ssed the sane.

5. Counsel for the appellant has nmade the follow ng

subm ssi ons:

(a) Appellant-accused was not given an opportunity
of being heard before fram ng of the charge u/s 302
| PC

(b) Neither any charge sheet was submtted by the
I nvestigating agency against the appellant for the
of fence u/s 302 I PC nor any cogni zance was taken by
the CIM against him for the said offence. But
Sessions Judge after commttal framed the charge u/s
302 | PC whi ch was not perm ssible.
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6. Per contra, according to |earned counsel for the
respondents, there is anple material on record to show
that the appellant along with Sadhu Saran commtted
murder of Arvind Kumar Tiwari son of the conplainant and
hence the Trial Court rightly franmed the charge u/s 302

| PC.

7. Chapter XVIIlI of C.P.C. deals with “Trial before a
Court of Session”. As per Section 226, when the accused
person is brought before the Court in pursuance of a
commtnment of +the case wu/s 209, the prosecutor is
required to open his case by describing the charge
brought agai nst the accused and stating by what evidence

he proposes to prove his guilt of the accused.

8. Section 227 deals with Discharge and it reads as

foll ows:

“227. Discharge.-If, upon consideration of the
record of the case and the docunments submtted
therewith, and after hearing the subm ssions of
the accused and the prosecution in this behalf,

the Judge considers that there is not
sufficient ground for proceeding against the
accused, he shall discharge the accused and

record his reasons for so doing.”

As per the aforesaid provision, upon consideration of
the records of the case and the docunents submitted
before himand after hearing the subm ssions of the party

accused and the prosecution if the Judge is of the

Page 4



opinion that no sufficient ground is nade out to proceed
against the accused, he is required to discharge the

accused and record his reasons for doing so.

9. Section 228 relates to fram ng of charge as foll ows:

“228. Framing of <charge.-(1), |If, after such
consi deration and hearing as aforesaid, the
Judge is of opinion that there is ground for
presum ng that the accused has commtted an
of f ence whi ch-

(a) is not exclusively triable by the Court of
Session, he may, franme a charge against the
accused and, by order, transfer the case for
trial to the Chief Judicial Mgistrate (or any
other Judicial Magistrate of the first class
and direct the accused to appear before the
Chief Judicial Magistrate, or, as the case may
be, the Judicial Mugistrate of the first class,
on such date as he deens fit, and thereupon
such Magistrate] shall try the offence in
accordance with the procedure for the trial of
warrant - cases instituted on a police report;

(b) is exclusively triable by the Court, he shall
frame in witing a charge agai nst the accused.
(2) Where the Judge franmes any charge under
cl ause (b) of sub-section (1), the charge shal
be read and explained to the accused and the
accused shall be asked whether he pleads guilty
of the offence charged or clains to be tried.”

From sub Section (1) of Section 228, it is clear that
after such consideration and hearing, as given under
Section 227, if Judge fornms an opinion that there is a
ground for presumng that the accused has commtted an

of fence, Judge may frame the charge(s).

From Section 228 it is clear that no separate hearing

iIs required to be given for framng the charge if the
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accused is not discharged upon consideration of the
record of the case and docunents and after hearing the

subm ssi ons under Section 227.

10. Relative scope of Sections 227 and 228 C.P.C. was
noticed and considered by this Court in Amt Kapoor .

Ranesh Chander and anot her, (2012) 9 SCC 460. This Court

held as foll ows:

“17. Framng of a charge is an exercise of
jurisdiction by the trial court in terns of
Section 228 of the Code, unless the accused is
di scharged under Section 227 of the Code. Under
both these provisions, the court is required to
consi der the “record of the case” and docunents
submtted therewith and, after hearing the
parties, may either discharge the accused or
where it appears to the court and in its
opinion there is ground for presum ng that the
accused has conmtted an offence, it shal

frame the charge. Once the facts and
ingredients of the section exists, then the
court would be right in presunming that there is
ground to proceed against the accused and frane
the charge accordingly. This presunption is not
a presunption of |aw as such. The satisfaction
of the court in relation to the existence of
constituents of an offence and the facts
|l eading to that offence is a sine qua non for
exercise of such jurisdiction. It may even be
weaker than a prinma facie case. There is a fine
distinction between the |anguage of Sections
227 and 228 of the Code. Section 227 is the
expression of a definite opinion and judgnent
of the Court while Section 228 is tentative.
Thus, to say that at the stage of framng of
charge, the Court should form an opinion that
the accused is certainly guilty of commtting

an of f ence, i's an approach whi ch is
inpermssible in terns of Section 228 of the
Code.”

“19. At the initial stage of framng of a
charge, the court is concerned not wth proof
but with a strong suspicion that the accused
has committed an offence, which, if put to
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trial, could prove him guilty. Al that the
court has to see is that the material on record
and the facts would be conpatible wth the
i nnocence of the accused or not. The final test
of guilt is not to be applied at that stage. W
may refer to the well-settled law laid down by
this Court in State of Bihar v. Ramesh Singh
(SCC pp. 41-42, para 4)
“4. Under Section 226 of the Code while
opening the case for the prosecution the
Prosecutor has got to describe the charge
agai nst the accused and state by what
evi dence he proposes to prove the guilt
of the accused. Thereafter cones at the
Initial stage the duty of the court to
consider the record of the case and the
docunents submitted therewith and to hear
the subm ssions of the accused and the
prosecution in that behalf. The Judge has
to pass thereafter an order either under
Section 227 or Section 228 of the Code
If ‘the Judge considers that there is no
sufficient ground for proceeding against
the accused, he shall di scharge the
accused and record his reasons for so
doing’, as enjoined by Section 227. If,
on the other hand, ‘the Judge is of
opi ni on t hat t here i's ground for
presum ng that the accused has committed
an offence which— ... (b) is exclusively
triable by the court, he shall frame in
witing a charge against the accused', as
provided in Section 228. Reading the two
provi sions together in juxtaposition, as
they have got to be, it would be clear
that at the beginning and the initial
stage of the trial the truth, veracity
and effect of the evidence which the
Prosecutor proposes to adduce are not to
be meticul ously judged. Nor is any weight
to be attached to the probabl e defence of
the accused. It is not obligatory for the
Judge at that stage of the trial to
consider in any detail and weigh in a
sensitive balance whether the facts, if
proved, would be inconpatible with the
I nnocence of the accused or not. The
standard of test and judgnment which is to
be finally applied before recording a
finding regarding the guilt or otherw se
of the accused is not exactly to be
applied at the stage of deciding the
matter under Section 227 or Section 228
of the Code. At that stage the court is
not to see whether there is sufficient
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ground for conviction of the accused or
whether the trial is sure to end in his
conviction. Strong suspicion against the
accused, if the mtter remains in the
region of suspicion, cannot take the
place of proof of his gquilt at the
conclusion of the trial. But at the
initial stage if there is a strong
suspicion which leads the court to think
that there is ground for presum ng that
the accused has committed an offence then
it is not open to the court to say that
there is no sufficient ground for
proceedi ng agai nst the accused. The
presunption of the guilt of the accused
which is to be drawn at the initial stage
is not in the sense of the |aw governing
the trial of <crimnal cases in France
where the accused 1is presuned to be
guilty unless the contrary is proved. But
it is only for the purpose of deciding
prima facie whether the court should
proceed with the trial or not. If the
evi dence which the Prosecutor proposes to
adduce to prove the guilt of the accused
even if fully accepted before it is
chal | enged in Cross-exam nation or
rebutted by the defence evidence, if any,
cannot show that the accused committed

the offence, then there wll be no
sufficient ground for proceeding with the
trial. An exhausti ve l'i st of t he

circunstances to indicate as to what w |
lead to one conclusion or the other is
neit her possible nor advisable. W may
just illustrate the difference of the |aw
by one nore exanple. If the scales of pan
as to the guilt or innocence of the

accused are sonething like even at the
conclusion of the trial, then, on the
theory of benefit of doubt the case is to
end in his acquittal. But if, on the

other hand, it is so at the initial stage
of making an order under Section 227 or
Section 228, then in such a situation
ordinarily and generally the order which
will have to be nmade wll be one under
Section 228 and not under Section 227.”

11. In this case, it is not alleged that the Sessions

Judge has not followed Sections 226 and 227 Cr.P.C before
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fram ng the charge. Further, it is not the case of the
appel l ant that the court has not given him hearing at the
stage of discharge u/s 227 C.P.C. For framng of charge
u/s 228, the judge is not required to record detai

reasons as to why such charge is framed. On perusal of
record and hearing the parties at the stage of discharge
u/'s 227 & .P.C. if the Judge is of opinion that there is
ground for presumng that the accused has commtted an
of fence, he is conpetent to frame charge for such offence
even if not nentioned in the charge sheet. W find no
nerit in this appeal. The appeal is accordingly

di sm ssed.

.................................... J.
( SUDHANSU JYOTI MJUKHOPADHAYA)

.................................... J.
(V. GOPALA GOWDA)

NEW DELHI
JULY 07, 2014.
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