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I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTl ON

CRIM NAL APPEAL NO. 970 OF 2011

NAVDEEP S| NGH APPELLANT
VERSUS
STATE OF HARYANA RESPONDENT
ORDER
1. This appeal is directed against the judgnment and

order passed by the Hgh Court of Judicature of
Punjab and Haryana at Chandigarh in Crimnal Appea
No. 1041-SB/ 2001, dated 10.12.2008. By the inmpugned
judgnment and order, the H gh Court has dism ssed the
appeal of the appellant and confirmed the judgnent of
conviction and the order of sentence passed by the
Tri al Court, dated 18.08.2001 and 21.08. 2001,

respectively.

2. The appellant before us, in this appeal, has been
convicted for the offence punishable under Section 20
of the Narcotic Drugs and Psychotropic Substances
Act, 1985 (“the Act” for short) and sentenced to
undergo rigorous inprisonment for a period of ten
years with a fine of Rs. 1 lac, in default of paynent
of which he has to undergo rigorous inprisonnment for

a further period of one year.

Page 1



3. Briefly stated, the incident occurred on 11.08.1999,
when the Assistant Sub-Inspector Karan Singh (PW8),
upon receipt of information regarding transaction
involving narcotic drugs, after recording a diary
entry and intimating the superior officers of such,
held a picket alongwith other police officers and
Bal wan Singh (PW4). The appellant, who was riding a
scooter, was stopped on suspicion. He was given an
option to be searched in the presence of a Gazetted
Oficer or a Mgistrate. The appellant chose the
former and accordingly, the search was conducted in
presence of the Deputy Superintendent of Police (“the
DSP” for short), whereupon one kil ogram of Charas was
recovered from the scooter. The sanple and the rest
of recovered Charas were duly sealed in parcels and
taken in possession vide separate recovery nenos.
Ruga was sent to the Police Station, on the basis
whereof an FIR was registered. Thereafter, the
appellant was arrested and the statenents of
W tnesses were recorded. On conpletion of the
investigation, the appellant was challaned and

charges were franed agai nst him

4. The Trial Court and the H gh Court have convicted and
sentenced the appellant for being in conscious

possession of one kg of Charas without any permt or
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licence. It is the correctness or otherwi se of the
conviction and sentence is the subject matter of this

appeal .

. W have heard | earned counsel for the parties to the

lis.

. At the outset, |earned counsel appearing for the
appel l ant would submt that, since the appellant was
carrying the contraband substance in quantities
|l esser than the commercial quantity, the sentence
awarded by the Trial Court and confirnmed by the High
Court should be nodified to the sentence already
undergone by the appellant. |In support of his
subm ssion, he would bring to our notice Section 20
of the Act, as anended by Act 9 of 2001, and would
stress upon the fact that the quantity recovered is
| esser than the commerci al quantity, maxi mum
puni shnment for which extends upto ten years of

ri gorous inprisonmnent.

. Per contra, | earned counsel appearing for the
respondent-State brings to our notice that the
conviction and sentence passed by the Trial Court was
prior to 02.10.2001 and, therefore, the anended
provision would not be applicable to the instant

case.
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8. W have given our anxious consideration to the
abovenenti oned issue raised by the |earned counsel
for the appellant. |In our opinion, since the amended
provi sion has cone into effect from 02.10.2001, the
subm ssion of the |learned counsel has no nerit
what soever and, therefore, the benefit of the anmended

provi sion cannot be extended to the appellant.

9. The learned counsel would also contend that there is
a breach of the mandatory provisions of Section 50 of
the Act. In furtherance of the said contention, the
| earned counsel would take us through the evidence of
the DSP (PW3) and the Investigating Oficer (PWB8)
in as nmuch as to bring out that the appellant was not
apprised of his statutory right by PW8 and thus, the
mandat ory requirenment was not satisfied. The |earned
counsel in order to substantiate his contention,
relied upon the decision of this Court in Mla
Venkateswarlu v. State of Andhra Pradesh, 2012 (5)
SCC 226 and further referred to the observations made
by the Constitution Bench in the case of Vijaysingh
Chandubha Jadeja v. State of Gujarat, (2011) 1 SCC

609.

10. W have carefully perused the provisions of the
Section 50 of the Act. In our opinion, it may not be

necessary to extract the whole provision. The Tria
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Court and the Hi gh Court have noticed the aforesaid
subm ssi on made before us, at length. On marshalling
of facts and appreciation of evidence, they have
reached the conclusion that what was searched is the
scooter and not the person of the appellant and,
therefore, the provisions of Section 50 of the Act
would not apply to the present case. W have also
| ooked into the notice issued to the appellant by PW
3, the Investigating Oficer, before the search was
made and we note that a substantial question was put
across the appellant as to whether he chooses to be
searched by a Gazetted O ficer or a Mugistrate. The
appel l ant accorded his consent to be searched by a
Gazetted Oficer. In fact, the appellant and the
scooter were searched by a Gazetted O ficer as per

his request.

11. I n our opinion, the provisions do not prescribed any
set format for such notice. The essence is to
appraise the accused of his legal right of being
searched either by a (Gazetted Oficer or a
Magi strate. Here, when the appellant was apprised of
his statutory rights under Section 50 by PW3 and
opts to be searched by a Gazetted O ficer, then he
has, by necessary inplication, consciously exercised
his right. In that view of the nmatter, we cannot

accept the subm ssion of the |earned counsel for the
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appel l ant that the mandatory provisions of Section 50

of the Act were breached.

12. The |earned counsel would contend that we should
extend our synpathies to the plight of the appellant
since the appellant is a young person and an engi neer

by prof ession.

13. As per the anended provision of Section 20 of the
Act, the mninum sentence that can be awarded, if
there exists an order of conviction under the Act, is
ten years and the said term was rightly awarded by
the Trial Court and confirnmed by the Hi gh Court. W
cannot nodify the sentence, since the provisions do
not permt this Court to award a puni shnent |ess than
what is prescribed under the Act. In that view of the
matter, the aforenentioned contention of the |earned

counsel cannot be accepted by us.
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14.1n the result, while upholding the decision rendered
by the Trial Court and confirmed by the H gh Court,

we di sm ss the appeal .

Ordered Accordingly.

NEW DELHI
JANUARY 09, 2013.
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