REPORTABLE
IN THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1615 OF 2013

STATE OF Bl HAR & ORS. ... APPELLANTS
VERSUS

ASHOK KUMAR SI NGH & ORS. ... RESPONDENTS

JUDGMENT

Sudhansu Jyoti Mikhopadhaya, J.

Thi s appeal has been preferred by the State of Bi har and
ot hers agai nst the judgnment dated 7th May, 2007 passed by the
High Court Judicature at Patna in O.WJ.C No.352 of 2002.
By the inpugned judgnent the Hi gh Court giving reference to
the provisions of Bihar Reorganisation Act, 2000 held that
the inmpugned FIR instituted on 20t" August, 2002 by State of
Bi har, nuch after the appointed day is not maintainable and
guashed the FIR
2. The factual matrix of the case is as foll ows:

The 1st respondent — Ashok Kumar Singh belongs to Indian
Adm nistrative Service. He was an officer for the cadre of
unified Bi har and was posted as the Managing Director of the
Bi har State Financial Corporation (hereinafter referred to as

"BSFC') (between 12th May, 1994 and 19 June, 1998). On 1st
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June, 1996 conplaints were received agai nst the 1st respondent
and sone others alleging that as the Managing Director of the
BSFC he and ten other persons including six public servants
floated two NGOs and received illegal gratification by
forcing the BSFC beneficiaries/|l oanees to deposit nobney in
the NGOs in return of financial favours shown to them by
waving off outstanding |oan recoveries. They were also
all eged of tanmpering with records. The Vigilance Departnent,
Governnent of Bihar instituted an inquiry.

3. The 1st respondent at that stage filed a wit petition
bearing CWC No.7680 of 1997 in the Patna Hi gh Court
challenging the inquiry. The same was disposed of wth
certain observations. The observation nmade by the H gh Court
having not conplied wth, a contenpt petition bearing
M J. C. No.1498/1998 was filed by the 1st respondent in the
Patna High Court. It was disposed of with a perenptory order
to dispose of the inquiry within 8 nonths, subject to grant
of extension.

4. Meanwhile, the unified State of Bihar was bifurcated
into the State of Bihar and the State of Jharkhand through
t he Bi har Reorganisation Act, 2000 (hereinafter referred to
as the “Reorgani sation Act”). 15th Novenber, 2000 was fixed to
be the appointed day for such bifurcation. The 1st respondent
was allotted/transferred to Jharkhand Cadre. In absence of
any progress in the Vigilance inquiry, the 1st respondent

filed wit petition bearing CMC No.1573/ 2001 before the High
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Court of Jharkhand at Ranchi. He sought an order to restrain
the State of Bihar from proceeding with the inquiry against
him and from taki ng any coercive action against him He also
sought to quash the notice dated 7t" April, 2001 issued by the
Deputy Superintendent of Police, Vigilance (lInvestigation)
asking himto appear on 24t" April, 2001 in the inquiry.

5. The Hi gh Court of Jharkhand by order dated 20th April,
2001 refused to interfere with the inquiry and dism ssed the
wit petition. The Letters Patent Appeal filed by the 1st
respondent against the order dated 20t" April, 2001 was al so
dism ssed by the Division Bench of the Hgh Court of
Jhar khand by order dated 27th Septenber, 2001.

6. Meanwhile, on the basis of a detailed inquiry, the
Vigilance Investigation Bureau instituted Vigilance P.S. Case
No. 7/ 2002 dat ed 20th August , 2002 under Section
420/ 465/ 466/ 467/ 471/ 477(A)/ 201/ 109/ 120B l.P.C and under
Section 13(1)(d) read with Section 13(2) of Prevention of
Corruption Act, 1988 against the 1st respondent and ten other
accused persons including six public servants. The FIR was
| odged by the Vigilance Investigation Bureau, Governnent of
Bi har at Pat na.

7. The 1st respondent chall enged the aforesaid FIR dated 20th
August, 2002 by filing a wit petition bearing O.WJ.C
No. 352 of 2002 before the Patna High Court with a prayer to
quash the FIR Further prayer was nade to direct the

Vigilance Departnent, Governnent of Bihar not to investigate
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or to proceed against him The Vigilance Departnment filed its
counter affidavit thereto.

8. Later, another Vigilance P.S. Case No.05/2003 dated 31st
March, 2003 under Section 420/467/468/471/109/120(B) I.P.C
and under Section 13(1)(d) read wth Section 13(2) of
Prevention of Corruption Act, 1988 was also registered
agai nst the 1st respondent and four other officers of the BFSC
for giving financial favours to Ms. Luxman Wre Industries,
D gha Gnhat, Pat na.

9. The wit petition was heard by a | earned Single Judge of
the Patna H gh Court and by the inpugned judgnment and order
dated 7th May, 2007 the |earned Single Judge quashed the FIR
bearing Vigilance P.S. Case No.7/2002 dared 20t" August, 2002
| odged against the 1st respondent and restrained the
petitioner-State of Bihar from proceeding with the case.

10. Before the High Court on behalf of the 1st respondent, it
was contended that in view of the fact that he has been
allotted to the |AS Cadre of the Jharkhand State on 15th
Novenber, 2000, i.e. the date on which the Jharkhand State
canme into existence, the Vigilance Departnment of the State of
Bi har ceased to have jurisdiction to investigate the case
against him Under l|aw the investigation of any vigilance
case against himwll stood vested in the State of Jharkhand
after its creation on 15" Novenber, 2000. In that view of the
matter, it was contended on behalf of the 1st respondent that

the | odging of the FIR against himby Vigilance |Investigation
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Bureau of the State of Bihar is conpletely wthout
jurisdiction and, therefore, it is |iable to be quashed.

11. On behalf of the appellant-State of Bihar it was
submtted that since the alleged conm ssion of offences by
the 1st respondent had taken place within the State of Bihar
while the 1st respondent was still serving State of Bihar it
will have jurisdiction to proceed against him and to | odge
FIR It had been submitted that the subsequent allotnent of
cadre of the 1st respondent to the State of Jharkhand will not
make any difference in as much as the offences as alleged
have been conmitted by himwhile he was serving in the State
of Bihar. On this ground it had been argued that there was no
nmerit in the subm ssion of the 1st respondent.

12. Learned Judge referred to the provisions of the Bihar
Reor gani sati on Act which cane into force wwth effect from 15th
Novenber, 2000. Referring to provisions of the Reorganisation
Act and circulars issued by the Central Governnent the
| earned Single Judge held that in the present case it is
Section 76 of the Reorganisation Act and not Section 89 of
the Reorgani sation Act which is applicable and in that case
the Vigilance Departnent of the State of Bihar has no
jurisdiction to inquire into the matter or to | odge FIR

13. Before this Court the parties have taken simlar pleas
as was taken before the Hi gh Court.

14. On perusal of records and on careful consideration of

the rival subm ssions made on behalf of the parties, we are
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of the view that P.S. Case No.7 of 2002 dated 20th August,
2002 against the 1st respondent was nmintai nable and | earned
Judge of the Hi gh Court was wong in holding that the said
FIR | odged at Patna, Bihar was not maintainabl e.
15. So far as the provisions of Section 76 and Section 89 of
the Reorganisation Act and the circulars issued by the
Central Governnent, which were relied upon by the |[earned
Judge of the High Court is concerned, we are of the opinion
that they are not applicable in the facts and circunstances
of the present case. For comng to such finding it 1is
desirable to discuss the relevant provisions of the
Reorgani sation Act and Circulars issued by Central Governnent
fromtime to time.
16. Section 76 of the Reorgani sation Act deals with power of
Central Governnent to give directions to the State Governnent
whi ch reads as foll ows:

“Section 76. Power of Central Governnent to

give directions.- The Central Governnment may

give such directions to the State CGovernnent

of Bihar and the State Governnment  of

Jhar khand as nmay appear to it to be necessary

for the purpose of giving effect to the

foregoing provisions of this Part and the

State Government shall conply wth such
directions.”

17. In exercise of power conferred under Section 76 the
Central Governnent issued a direction dated 28t March, 2002
in which it was provided that if any vigilance inquiry or
investigation is pending against any Oficer of Al India
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Services it will be conpleted by the authorities of the State
to which he has been allotted. In the aforesaid circular
dated 28th March, 2002 a reference has been made to Menorandum
No. 13013/ 8/ 2000- Al S(1) which is an office nmenorandum i ssued by
t he Governnent of India under the subject:- Personnel related
issues incident to bifurcation of States. Paragraph 2 of the

sai d nenor andum reads as foll ows:

“2[a]:- The original service records as well
as the CR dossiers of officers of the
Al India Services should be in the

custody of the concerned State of which
the individual officer stands allotted.
Hence, the service records and CR
dossi ers of officers allotted to
Jhar khand, Chhattisgarh and Uttarancha

shoul d be transferred to these States.

[b] T he custody and conduct of pending
di sciplinary proceedings/inquiries in
respect of |AS officers belonging to the
new ‘residual States is to be regul ated
by the explanation below Rule 7[1][Db]

of the Al India Services [D scipline
and Appeal] Rules, 1969 which is as
under: -

Explanation - For the purposes of

clause [b] of sub rule [1] where the
CGovernnment of a State is the authority

conpet ent to institute disciplinary
proceedi ngs against a nenber of the
Servi ce, in t he event of a

reorgani zati on after such reorgani zati on
of the State. The CGovernnment on whose

cadre he IS bor ne after such
reorgani zation shall be the authority
conpet ent to institute disciplinary
proceedi ngs and, subj ect to t he

provi sions of sub-rule [2], to inpose
on himany penalty specified in rule 6.”

18. By another letter No.1 Msc.8038/ 2001 Karmk 241/01
clarification has been nmade regardi ng the pendi ng proceedi ngs

against the AIS Oficers pursuant to bifurcation of the
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States. In the said letter a reference has been made to
| etter No.11018/2/2001-AlS[I11] dated 10" July, 2001 in which
the following clarifications have been given: -

“Ti] The Governnent of Jharkhand woul d

be the conpetent authority to conplete
pendi ng vigilance enquiries against officers
who stand allocated to the Jharkhand cadre as
has al r eady been clarified in this
Departnment’s OM No. 13013/ 8/2000-Al S§[1] dated
20.12. 2000 [ Annexur e- 20]
[ii] The Covernnment of Jharkhand shall also
be the conpetent authority to take a deci sion
regardi ng initiation of di sciplinary
proceedi ngs or any other action based on the
final report of any vigilance inquiry which
may have been initiated by the Governnent of
Bi har in respect of an officer who now stands
al l ocated to Jharkhand cadre.”

19. On behalf of the State of Bihar it was submtted before
the High Court that the dates of the alleged occurrence were
prior to the «creation of the State of Jharkhand and,
therefore, Section 76 of the Reorganisation Act will make no
difference. Mreover, it was contended that the alleged
pl aces of occurrence of the various offences said to have
been commtted by the 1st respondent were within the State of
Bi har and, therefore, the Vigilance Departnent of the
Governnment of Bihar will not | ose the jurisdiction to proceed
against the 1st respondent. In this connection counsel on
behal f of the State of Bihar drew attention of the Court to
Section 89 of the Reorganisation Act which reads as foll ows: -

“Section 89. Transfer of pending proceedi ngs

— [1] Every proceeding pending immediately

before the appointed day before a court

[other than the H gh Court], tribunal

authority or officer in any area which on
that day falls wthin the State of Bihar

Page 8



shal |, if it is a proceeding relating

exclusively to the territory, which as from

that day is the territory of Jharkhand State,

stand transferred to the correspondi ng court,

tribunal, authority or officer of that State.
XXX XXX XXX  XXX”

20. Learned Judge having noticed the aforesaid provisions
and circulars issued by the Central Governnent observed as
fol |l ows:

“As stated above with the creation of State
of Jharkhand the services of the petitioner
stood transferred to this State with effect
from 15.11.2000. It is clear that on this
date the vigilance inquiry with respect to
the Vigilance P.S. Case No.7 of 2002 was
pendi ng against the petitioner whose FI.R
[ Annexure 25] is dated 20.8.2002 filed
agai nst the petitioner and others. This shows
that till then the investigation against the
petitioner was pending and the F.I.R in this
regard was |odged on 20.08.2002 nuch after
the creation of the State of Jharkhand. The
i nportant question that will arise in this
connection woul d be whet her any investigation
by the State of Bi har woul d have been carried
out against an officer of |IAS cadre whose
services were transferred/allotted to the
State of Jhar khand with eff ect from
15.11.2000 culmnating in lodging of the
F.1.R [Annexure — 25] on 20.08.2007 ? Form
what has been noticed above it is clear that
the Jlaw does not perm t the Cabi net
[Vigilance Departnent] Covernnment of Bihar to
lodge the F.1.R against the petitioner on
20. 08. 2002 when he was already allotted to
the State of Jharkhand with effect from
15.11. 2000 and was born on the I.A S. cadre
of the State. Gbviously the answer to this
guestion would be in negative. From this it
woul d appear that the F.I.R |odged against
the petitioner in Vigilance P.S. Case No.7 of
2002 [Annexure -25] was conpletely wthout
jurisdiction in view of the letters and the
different orders issued in this regard as
noti ced above.”
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21. Admittedly, the first respondent had not chall enged the
vigilance inquiry in the wit petition in question before the
H gh Court of Judicature at Patna. Wat was chall enged was
the FIR | odged against the 1st respondent as Vigilance P.S.
Case No.7 of 2002 dated 20th August, 2002 under Section
420/ 465/ 466/ 467/ 471/ 477( A) / 201/ 109/ 120B I.P.C and under
Section 13(1(d) read with Section 13(2) of Prevention of
Corruption Act, 1988 qua the 1st respondent.

22. The 1st respondent challenged the vigilance inquiry in
the earlier wit petition bearing . WJ.C No.7680/1997 in
the Patna Hi gh Court. That was disposed of on 25t" Novenber,
1997. There was no occasion for the 1st respondent to
chall enge the said vigilance inquiry by filing another writ
petition.

23. Part VI of the Reorganisation Act relates to
“provisions as to the services”. Under Section 76 the Central
Gover nment has been enpowered to give such directions to the
State Governnent of Bihar and State Governnent of Jharkhand
as may appear to it to be necessary for the purpose of giving
effect to the provisions of Part VIII and the State
Governnents are made bound to conply with such directions. By
the clarifications issued fromtinme to tine, as referred to
above, State CGovernnent on whose cadre the accused officers
were posted after bifurcation was directed to institute
di sciplinary proceedings against such officers. By letter

dated 10t July, 2001 it was clarified by the Central
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Governnment that the State of Jharkhand woul d be the conpetent
authority to conplete pending vigilance inquires against
officers who stand allocated to the Jharkhand cadre as has
al ready been clarified in this Departnent’s Ofice Mnorandum
dat ed 20th Decenber, 2000.

24. Fromthe aforesaid circulars issued fromtinme to tinme it
is clear that the circulars aforesaid related to the
Departnental Inquiry and Vigilance Inquiry and none of the
circulars relate to lodging of FIR against an officer of
either State at one or other place. Section 89 of the
Reor gani sation Act relates to pendi ng proceedi ngs. Lodgi ng of
FIR after reorganization of the States (15t Novenber, 2000)
herein has nothing to do with pendi ng proceedi ngs, therefore,
in the matter of challenge to an FIR (quashing of FIR),
neither provisions of Section 76 or Section 89 of the
Reorgani sation Act nor circulars issued by the Central
Governnent, as noticed by the H gh Court and di scussed above
are applicable. For the said reason we hold that the High
Court was wong in referring to the provisions of the
Reorgani sation Act and circulars issued by the Central
Governnment for holding the FIR to be not maintainable in the
State of Bihar.

25. The allegations are related to the period 12th May, 1994
to 1st June, 1996 when the 1st respondent was posted at Patna,
Bi har as Managing Director of the BSFC, therefore, on behalf

of the appellant it was rightly submtted that since the
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al | eged conm ssion of offences by the 1st respondent has taken
place in State of Bihar while he was serving the State, it
will have jurisdiction to proceed against the 1st respondent
and to | odge FIR at Pat na.

26. Learned counsel for the 1st respondent also raised the
guestion of legality of the FIR, in view of the order passed
by the Patna H gh Court and Jharkhand H gh Court fromtinme to
time.

27. Under Section 76, the Central CGovernnent is enpowered to
give such directions to the State CGovernnent of Bihar and
State Governnent Jharkhand, for the purpose of giving effect
to the provisions of the Bi har Reorganisation Act, the State
Government is bound to conply with such directions. By letter
No.1 Msc. 8038/2001 Karm k 241/01 issued by the Central
Governnent clarification has been made regardi ng the pending
proceedi ngs against the AIS officers pursuant to bifurcation
of States. In the said letter a reference has been made to
letter No.11018/2/2001-AlS[I11] dated 10th July, 2001 in which
it was clarified by the Central Governnment that the
Government of Jharkhand would be the conpetent authority to
conpl ete pending vigilance inquiries against the officers who
stand allocated to the Jharkhand cadre as has already
clarified by the Central Government OM NQ 13013/ 8/2000-Al S[ 1]
dated 20t" Decenber, 2000. The CGovernnent of Jharkhand shall
al so be the conpetent authority to take a decision regarding

initiation of disciplinary proceedings or any other action
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based on the final report for any vigilance inquiry which my
have been initiated by the Governnent of Bihar in respect of
an officer who now stands al |l ocated to Jharkhand cadre.

28. In view of the aforesaid circular dated 20th Decenber,
2000 and by letter dated 10th July, 2001 read with Section 76
of the Reorganisation Act, vigilance inquiry which was
initiated against the 1st respondent by the Vigilance
Departnent of the State of Bihar prior to reorgani sation of
the State i.e. 15" Novenmber, 2000, should have been
transferred to the Vigilance Departnent of the State of
Jharkhand, as the 1st respondent was allocated cadre of
Jhar khand and was posted under the Governnent of Jharkhand.
Therefore, it 1is rightly contended on behalf of the 1st
respondent that in view of the fact that he has been
allocated to the |IAS cadre of the Jharkhand State since 15th
Novenber, 2000, i.e., the date on which Jharkhand State cane
into existence, the Vigilance Departnent, CGovernnent of Bihar
ceases to have a jurisdiction to investigate against the 1st
respondent.

29. The 1st respondent had challenged the inquiry before the
Patna High Court by filing a wit petition bearing CWJ.C
No. 7680 of 1997. The said case was disposed of with certain
observations. Having not conplied with, a contenpt petition
bearing M J.C No.1498 of 1998 was filed by the 1st respondent
in the Patna High Court. It was also disposed of on 29th

Novenber, 1999 with a perenptory order to dispose of the
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inquiry within 8 nonths, subject to grant of extension. O der
dated 29t" Novenber, 1999 is quoted hereunder:

“I'n pursuance of Court’s order, M.

Arvind Prasad, Secretary, Per sonnel and
Adm nistrative Reforns Departnent and M.
N K. Agrawal, Vigilance Conm ssioner are

present in the Court with relevant file.

It appears that the Vigilance Depart nment
submtted report in favour of petitioner
wherein the Chief Secretary ordered to obtain
opinion from the Vigilance Comm ssioner;

petitioner and t hereafter from Law
Department. After receiving the opinion of
t he Vi gi | ance Comm ssi oner; reply of

petitioner, the matter was forwarded to the
Law Departnent, which recomended to renmand
the matter to the Vigilance Departnent for
further inquiry on certain facts. In view of
such remand, the Vigilance Departnent 1is

hol ding further inquiry in respect of
allegations as were nade against t he
petitioner.

The Vigilance Conm ssioner states that
the further inquiry will be concluded within
six nmonths and report wll be submtted to

the Government within the aforesaid period.

On behalf of the State, the Secretary,
Per sonnel and Adm ni strative Ref or ns
Departnment states that final decision would
be taken by the State by Vigilance Departnment
wi thin two nonths thereof.

In the facts and circunstances, instead
of processing against the opposite parties,
| allow them further time to conclude the
vigilance inquiry and to pass final order
thereof within eight nonths from today, on
failure the said proceeding wll st and
guashed on the ground of non-conpliance of
the Court’s order.

However, it wll be open to the
appropriate authority to ask for nore tineg,
on genuine ground. The appearance of M.

Arvind Prasad, Secretary, Per sonnel and
Adm nistrative Reforns Departnent and M.
N K. Agrawal, Vigilance Conmm ssioner are

di spensed with.
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The MJ.C application stands disposed
Of. ”

30. Admttedly, vigilance inquiry against the 1st respondent
was not conpleted within 8 nonths as directed by the High
Court. Having not conpleted the inquiry within the stipul ated
time, as per order of the H gh Court, the said proceedings
stood quashed on the ground of non-conpliance of Court’s

order.

31. The inmpugned FIR was | odged against the 1st respondent
based on the Vigilance Inquiry which stood quashed.
Therefore, in view of finding recorded above, we hold that
FIR itself based on Vigilance Inquiry nade by State of Bihar
was not nmaintai nable. For the reasons aforesaid, we are not
inclined to interfere with the inpugned order passed by the

Pat na Hi gh Court.

32. The appeal is accordingly dismssed.

.......................................................... J.
( SUDHANSU JYOTI MJUKHCPADHAYA)

.......................................................... J.
(V. GOPALA GO/DA)

NEW DELHI ,
JULY 9, 2014.
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