REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 50 OF 2015
(arising out of SLP(C) No. 1707 of 2014)
Uni on of India Through Secretary & Os. ... APPELLANT
VERSUS
Anju Jain & Anr. ... RESPONDENTS
JUDGMENT
SUDHANSU JYOTI MJKHOPADHAYA, J.
Leave granted.
2. The appellants have preferred this appeal against order

dated 1%t August, 2013 passed by the High Court of Delhi at New
Delhi in W.P. (C) No0.2736 of 2013. By the impugned order, the
High Court affirmed the order dated 17t March, 2012 passed by
the Central Administrative Tribunal, Principal Bench
(hereinafter referred to as, ‘the CAT’) and dismissed the writ

petition preferred by the appellants herein.

3. The factual matrix of the case is as under:

The case of the Respondent Nos. 1 and 2 is that they were
initially appointed as Junior Machine Operators(JMO)/Key Punch
Operators w.e.f. 05.05.1987 and 19.05.1987 respectively on
temporary basis in the pay scale of Rs.950-20-1150-EB-25-1500.
Later on, their services were regularized w.e.f. 19.05.1989.

Subsequently, on the recommendations of the Economic Reform
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Commission and the Staff Inspection Unit, the posts of Junior
Machine Operator, Senior Machine Operator and Comptometer
Operator in the office of appellant no.2 were abolished w.e.f.
27.07.1995. However, on the request of the respondents, their
services were adjusted against the vacant posts of
Computor(feeder) which was a promotional post but with the
condition that the respondents will draw only the salary and
pay and allowances as admissible to the posts of Junior
Machine Operator which they were holding prior to 27.07.1995.
Later on, respondents were adjusted against the vacant post of
Computor by way of ad hoc promotion w.e.f. 04.11.1997 in the
pay scale of Rs.4000-100-6000. On 18.05.1999, at the time of
granting First Financial Upgradation under ACP Scheme, the pay
of the respondents was re-fixed in the same scale of Rs.4000-

100-6000, which was the scale they were already granted.

In the meantime, consequent upon the introduction of the
Scheme of rationalization of pay scales for Electronic Data
Processing cadre, the cadre was restructured and at the entry
level Data Entry Operator (DEO) Grade A and above that the
post of Data Entry Operator (DEO) Grade B, etc. were created.
Accordingly, the post of Junior Machine Operator in the pre-
revised scale of Rs.950-1500 was re-designated as DEO, Grade
A’ and was granted the scale of pay of Rs.1150-1500 w.e.f.

01.01.1986. Similarly, the post of Computor in the pre-revised
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scale of Rs.1200-2040 was re-designated as DEO, Grade ‘B’ 1in

the scale of pay of Rs.1350-2200 effective from 01.01.1986.

It appears that inspite of re-designation of the post of
Junior Machine Operator as Data Entry Operator Grade ‘A’ the
respondent nos.1 and 2 were not granted scale of pay of
Rs.1150-1500 with effect from their date of initial

appointment.

4. Being aggrieved respondent nos.1 and 2 preferred O.A.
No.3690 of 2011 before the CAT for re-fixation of their pay in
the scale of Rs.1150-1500 w.e.f. 05.05.1987 and 19.05.1987
respectively i.e. from the date they joined as Junior Machine

Operators.

5. The CAT vide order dated 17t March, 2012 allowed the
application and set aside the order passed by the authorities

with following observation and direction:

“5. We have heard the learned counsel for
the parties and considered the averments
made by them. We have also perused the
various judgments relied upon by the learned
counsel for the applicants. In our
considered view, the submission of the
respondents does not have any merit.
Admittedly, both the applicants were
initially appointed to the post of JMO which
has been identified as an EDP post and
reclassified as Data Entry Operator, Grade
‘A’. On having been declared surplus, they
were adjusted against the post of Computor
which 1s another identified EDP post which
was reclassified as Data Entry Operator,
Grade ‘B’. Therefore, the submission of the
respondents that there was difference
between the posts occupied by the applicants
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and other Data Entry Operators 1s merely a
technical one with no consequence and,
therefore, it 1s rejected. Consequently, we
hold that the applicants shall be treated as
Data Entry Operators Grade ‘A’ in the scale
of pay of Rs.1150-1500 (pre-revised) with
all consequential benefits such as re-
fixation of their pay, upto date arrears of
pay and allowances from the respective dates
of their appointments 1i.e. 05.05.1987 and
19.05.1987. They shall also issue necessary
orders 1in this regard, within a period of
two months from the date of receipt of copy
of this order. There shall be no order as to
costs.”

6. Aggrieved by the aforesaid order, the appellants filed
W.P.C) No0.4003 of 2012 before this Court. However, the same
was dismissed as withdrawn with 1liberty to file a review
petition before the CAT seeking review of order dated 17t
March, 2012. The Review Application being R.A. No0.260 of 2012

was dismissed by the CAT on 15" February, 2013.

7. In view of the aforesaid fact, another Writ Petition
No.2736 of 2013 was preferred by the appellants before the
High Court of Delhi which was rejected by the High Court by
impugned order dated 1°* August, 2013 with a direction to the
appellants that those who were working as Junior Machine
Operators have to be treated as Data Entry Operators Grade ‘A’
in the scale of Rs.1150-1500 and shall be given subsequent
replacement of scale of pay Rs.4000-6000 with benefit from the

date of their appointment as Junior Machine Operators.

8. Aggrieved by the aforesaid order, the appellants have

preferred the present appeal before this Court.
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9. The learned counsel for the respondents contented that
the respondents were initially appointed as Junior Machine
Operators and on being declared surplus they were adjusted
against the posts of Computor limiting their pay scale to that
of Junior Machine Operators. Both those posts were identified
as Electronic Data Processing posts. Hence, their case 1is
fully covered by the decision of the Tribunal dated 31.07.2000
in OA No. 2639/1999 titled Babu Lal & Ors. v. Union of India &
Ors. wherein it was held that the DEOs/DPAs covered under MOF
(DOE) 0.M. dated 11.09.1989 and hence they are entitled to re-
fixation of their pay in the respective scales with effect
from their initial date of appointment.

10. The learned counsel for the appellants has contended that
the cases of the respondents are not exactly similar to those
of the 0.As relied upon by the respondents. According to thenm,
even though the respondents have been initially appointed
w.e.f. 05.05.1987 and 19.05.1987 as Junior Machine Operators,
the said posts have been abolished w.e.f. 27.07.1995 and they
were adjusted against the post of Computor on their request,
they are not entitled to refixation of their pay with effect

from their date of initial appointment.

11. W have considered the rival contention raised by the
| ear ned counsel for the parties and have perused the record.
12. The question relating to rationalisation of pay scales of

Electronics Data Processing posts in different departments of
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Ministries of the Government of 1India was noticed and
considered by this Court 1in ‘Secretary, Department of
Personnel, Public Grievances & Pension & Anr. Vs. T.V.L.N.
Mallikarjuna Rao’, C.A.No.10862 of 2014 etc. etc. This Court
by its judgment dated 9'" December, 2014 in the said case
noticed the Office Memorandum No. F.7(1)/IC/86(44) dated 11t
September, 1989 issued by the Government of India, Ministry of
Finance, Department of Expenditure whereby on the
recommendation of the Fourth Central Pay Commission and
further recommendation made by the Committee constituted by
the Government of India, pay scale of Electronic Data
Processing posts likewise Key-Punch Operator, Punch Verifying
Operator, Planning Assistant, etc. were rationalized. The
relevant portion of the said office memorandum reads as

follows:

“No. F. 7(1)/ 1 C/ 86(44)

Governnent of India

M ni stry of Finance
Depart nent of Expenditure

| mpl enent ation Cel |

New Del hi, dated 11th Sept: 89

CFFI CE  MEMORANDUM

Sub: Rationalisation of pay scales of Electronic Data

Processi ng posts:

The undersigned is directed to refer to the
reconmendati ons  of Fourth Central Pay  Conmi ssion
contained in paragraph 11.45 of the Report wherein it
was suggested that the departnment of Electronic should
exam ne and suggest reorgani sation of exi sting
El ectronic Data Processing posts and prescribe uniform
pay scales and designations in consultation with the
Depar t nent of Per sonnel . In pursuance of above
suggestion, a Committee had been set up by Departnent
of El ectronics in Novenber, 1986. After car ef ul
consideration of +the recommendations nmde by this
Commttee, Governnent of India has decided to introduce
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following pay structure for

El ectronic Data Processing

posts: -
S. Desi gnati on Pay
No. of post scal e
1 Data Entry Rs. 1150 This will be entry
QOper at or - 1500 G ade for Hi gher
Grade ‘A Secondary with
know edge of Data
Entry work.
2. Data Entry Rs. 1350 This will be entry
Oper at or - 2200 grade for graduate
G ade ‘B with know edge of
Data Entry work of
pr onot i onal G ade
for Dat a Entry
Qperator Grade ' A
3. Data Entry Rs. 1400 Pronoti onal G ade
Oper at or -2300
G ade ‘'C
4. Data Entry Rs. 1600 Pronoti onal G ade
Oper at or - 2660
G ade ‘D
5. Data Entry Rs. 2000 Pronoti onal G ade
Oper at or - 3500
G ade 'F
Dat a Processi ng/ Progranm ng Staff
1. Dat a Rs. 1600 Entry G ade for
Processi ng - 2260 G aduat es with
Assi st ant Di pl oma/certificate
G ade ‘A in Conput er
Appl i cati ons.
2. Data Processing Rs. 2000 Pronoti onal Grade
Assi stant G ade - 3200
‘B
3. Progr amer Rs. 2375 Direct Entry for
- 3500 hol ders of Degree
in Engineering or
post - graduati on in
Sci ence/ Mat hs etc.
or post graduation
in Conput er
Appl i cation
O
By pronotion from
Dat a Processi ng
Assi stant Grade ‘B
4. Seni or Rs. 3000 Pronoti onal Grade
Pr ogr ammer - 4500

2. Al

Processi ng posts
revi ew the designation
qualification of

will

M ni st er s/ Depart nent

under

their

consultation with their

necessary as per pay
Where it

above.
scal e of

concer ned

Cel |

exi sting post

Wil |

their

posts and
Fi nanci al
structure
is found necessary to
notification wll
M ni st ry/ Depart nment
notification and order
and Departnent of
scales wll

having El ectronic
adm ni strative
pay scal es and recruitnent
revise

indicated in

be sent
Expendi t ure.
be operative from the date of

Dat a
control

the same in
to the extent
para 1

revise the pay

be issued by

copy of t he

I npl emrent ati on

The revised pay

i ssue of

notification by concerned M nistry/Departnent.

2. | f
post

as a result of

under goes a change the pay of

above review, pay scale of any
exi sting incunbents
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will be fixed as per fundanmental Rule 23 read with FR
22(a)(ii).

3. The review suggested in para 2 above will be made
only with reference to existing Eectronic Data
Processing posts and it will not be necessary to create
all the grades in all Mnistries/Departnents, as it
will depend on requirements of user Departnent. |If
M ni stry/ Department proposes to create any grade which
is not existing at present it wll be done wth

approval of fi nanci al advi sors and subj ect to
procedures laid down for the purpose.

4. The qualifications etc. indicated against each
grade in para 1 above are only illustrative and
Departnents/Mnistries wll carry out the review of
exi sting EDP posts in accordance with recruitnent rules
as already prescribed by them To ensure uniformity in
regard to Recruitnent Rules for the EDP posts,
Departnment of Personnel & Training is being requested
to devise nodel Recruitment Rules which can be adopted
by M ni stry/ Departnent.”

13. It was further noticed that in view of the aforesaid OM
No.F.7(1)/IC/86(44) dated 11*" September, 1989, Department of
Personnel and Training, Ministry of Personnel, Public
Grievance & Pensions, Government of 1India by O0.M.No.AB
14017/75/89-Estt.(RR) dated 13" February, 1990 forwarded a
copy of the Model Recruitment Rules for various categories of
posts in the Electronic Data Processing Discipline. Further,
this Court also noticed the Electronic Data Processing
Discipline (Group C Technical Posts) Recruitment Rules, 1992
issued by the President of 1India 1in exercise of powers
conferred by the proviso to Article 309 of the Constitution of
India, from Department of Revenue, Government of 1India,
Department of Personnel of Training, Ministry of Personnel,
etc. Having noticed the aforesaid guidelines and Rules 1in

Secretary, Department of Personnel, Public Grievances &
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Pension & Anr. Vs. T.V.L.N. Mallikarjuna Rao this Court

observed as follows:

“8. Fromthe O fice Menorandum and Rul es, as noticed
above, the follow ng facts energe:

(1) In view of the reconmmendati ons of Fourth
Central Pay Comm ssion (paragraph 11.45 of the
Report), the Government of India constituted a
Commttee to suggest the reorganisation of
exi sting depart nent of El ectronic Dat a
Processing posts such as Data Entry Qperator
which were in the scale of pay of Rs.950-1150.

(ii) By Ofice Menorandum dated 11th Sept enber,
1989, pursuant to the aforesaid suggestions
the Government of India decided to introduce
pay structure for Electronic Data Processing
posts with separate nonenclatures that is:
(i)Data Entry Operator Gade ‘A - Rs.1150-
1500 with entry Gade for Hi gher Secondary
with know edge of Data Entry work; (ii) Data
Entry Operator Gade ‘B - is pronotional post
of Data Entry Operator Gade ‘A, simlarly
Data Entry Operator Gade ‘C is pronotion
post of Data Entry Operator Grade ‘B and Data
Entry Operator Grade ‘D is pronotion post of
Data Entry Operator Grade ‘C and Data Entry
Qperator Grade ‘E is pronotional post of Data
Entry Qperator Grade ‘D .

For such pronotion, the person is not only and

required to be qualified but nust fulfill experience
condition in the |ower grade for pronotion to the
hi gher post.”

14. In the present case the respondents were appointed as
Junior Machine Operator/Key Punch Operator w.e.f. 05.05.1987
and 19.05.1987 respectively on temporary basis 1in the pay
scale of Rs.950-20-1150-EB-25-1500. Subsequently, their
services were regularised w.e.f. 19.05.1989. In view of the
Government of India 0.M. dated 11'" September, 1989 the posts

of Junior Machine Operators/Key Punch Operators were re-
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designated as Data Entry Operator Grade ‘B’ in the pay scale
of Rs.1150-1500 w.e.f. 01.01.1986. Therefore, respondent nos.1
and 2 became entitled to receive salary in the pay scale of
Rs.1150-1500 with effect from their date of initial

appointment i.e. 05.05.1987 and 19.05.1987 respectively.

15. Admittedly, the posts of Junior Machine Operator, etc.
were abolished and, therefore, they were adjusted to the post
of Computor. Though the respondents were adjusted against the
posts of Computor w.e.f.04.11.1997, the adjustment was so made
with a condition that they have been drawing the salary and
pay and allowances as admissible to the posts of Junior
Machine Operator which they were holding prior to 27" July,
1995. Therefore, the respondents though hold the posts of
Computor they were entitled to the pay scale of Rs.1150-1500

w.e.f. 27.07.1995.

16. The respondents have taken plea that their adjustment
against the vacant post of Computor by way of ad hoc promotion
w.e.f. 04.11.1997 1in the pay scale of Rs.4000-100-6000 but
there was nothing on record to suggest that they were granted
ad hoc promotion w.e.f. 04.11.1997. Further, the designation
of post of Computor was changed to Data Entry Operator Grade
‘B In absence of any order of promotion no finding can be
given whether the respondents were entitled to next higher

sale of pay. However, if they were entitled for higher scale
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as per ACP scheme and granted by the competent authority they

will continue to receive the same.

17. In view of the finding as recorded above, no interference
is called for against the impugned judgment dated 01°%* August,
2013 passed by the High Court and the order passed by the
Tribunal as the High Court rightly held that the respondents
to be treated as Data Entry Operator Grade ‘A’ in the pay
scale of Rs.1150-1500 from the date of their initial
appointment and subsequent replacement of pay scale of
Rs.4000-6000 from the date the pay scale was so revised.

18. The appeal is dismissed but there shall be no orders as

to costs.
................................. J.
( SUDHANSU JYOTI MUKHOPADHAYA)
................................. J.
(PRAFULLA C. PANT)
NEW DELHI ;

JANUARY 6, 2015.
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