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BEFORE THE MOTOR VEHICLE ACCIDENTS CLAIMS TRIBUNAL-CUM-

 ADDL. DISTRICT JUDGE, NARASAPUR.

Present: Sri P. Kalyan Rao

         Chairman, MACT-cum- Addl. District Judge,                      

                          Narsapur

Thursday, this the 26th day of May, 2016. 

M.V.O.P.No.34 of 2012

Between:

Deepati Syam Kumar Babu @ Shayam Babu
... Petitioner

                                 And

1. Pothula Rambabu
2. B.Koteswara Rao

3. United India Insurance Co., Ltd., rep. by its Divisional Manager, Divisional Office, R.R.Peta, Eluru, West Godavari District. 

…Respondents



This petition coming on 29.04.2016 for final hearing before me in the presence of Sri C.V.Srinivasa Sastry, Advocate for the petitioner and Respondent No.1 and 2 are remained exparte and of Smt. M. Balavalli, Advocate for the Respondent No.3, and upon hearing the arguments of both sides and perusing the material papers on record, having stood over for consideration till this day, this court made the following order: 

O R D E R

1.

This O.P. is filed by the petitioner under section 166 of M.V. Act, 1988 and also amended Act under Rule 533 & 455 of A.P.M.V. Rules 1989claiming a compensation of Rs.5,25,000/- with subsequent interest from date of petition till realization for the injured person Deepati Syam Kumar @ Shyam Babu in an accident that occurred on 25.04.2009 at about 8-00 a.m.  

2. 
 The brief facts, as alleged in the main O.P Petition, are that on 25.04.2009 night time, the petitioner/injured started on his Hero Honda Motor Cycle bearing No.  AP 13 4F 3135 from Palakollu to Narsapur, when he reached near Digamarru village, at about 8.00 pm on 25.04.2009, at the same time one Lorry bearing No. AP 35V-2105 was came from Narsapur and proceeding towards Palakollu, the driver of lorry drove the vehicle rash and negligent manner, with high speed, without blowing the horn and dashed against the Petitioner’s motor cycle, then the Petitioner fell down on the road along with his motor cycle, as a result which the Petitioner sustained multiple grievous and fracture injuries all over his body.  After the occurrence of the said accident, the Petitioner was shifted to Palakollu Government Hospital for treatment and after he was shifted to the Government Hospital, Kakinada for better treatment.  Immediately after the accident D.Naga Raju who is father of Petitioner had reported to the Palakollu Rural Police Station about the accident and the S.H.O., Palakollu Rural has registered as a case in Crime No.39/2009, U/Sec.338 IPC.     Therefore, the petitioner prays this Hon’ble Court to grant compensation of Rs.5,25,000/- with 12% interest and costs of the petition.  

3. 

Respondent No.1 and 2 are remained exparte. 
4. 

R.3-Insurance company filed counter denying allegations in the petition and stated that the accident if any caused is not due to rash and negligent driving of R.1/driver, in fact the accident was occurred only due to rash and negligent driving of the petitioner who has no valid and affective driving licence to drive Hero Honda and the claim is excessive and R.3/Insurance company prays the Hon’ble Court the petition may be dismissed with costs.   

6.
Now, the following issues were framed by the Court:

1. Whether the Motor vehicle accident on 25.04.2009 at Digamarru village of Palakole Mandal, arose on account of negligence of R.1/Driver of Lorry bearing No.AP 35 V 2105 and caused injuries to the petitioner?
2. Whether the petitioner is entitled for compensation and if so for what amount and from which of the respondents?

3. To what relief?

7.
The petitioner has been examined himself as P.W.1 and also examined P.W.2 and got marked Exs.A1 to A.5 to prove his case and no oral or documentary evidence is adduced on behalf of respondents No.3, but Ex.B.1 is marked by consent.
ISSUES:1:

8.
The petitioner who has been examined as P.W.1 has stated in his evidence that that on 25.04.2009 night time, Deepati Syam Kumar Babu started on his Hero Honda Motor Cycle bearing No.  AP 13 4F 3135 from Palakollu to Narsapur, when he reached near Digamarru village, at about 8.00 pm on 25.04.2009, at the same time one Lorry bearing No. AP 35V-2105 was came from Narsapur and proceeding towards Palakollu, the driver of lorry drove the vehicle rash and negligent manner, with high speed, without blowing the horn and dashed against his motor cycle, then the he fell down on the road along with his motor cycle, as a result which he sustained multiple grievous and fracture injuries, after the occurrence of the said accident, he was shifted to Palakollu Government Hospital for treatment and after he was shifted to the Government Hospital, Kakinada for better treatment.  Immediately after the accident D.Naga Raju who is father of Petitioner had reported to the Palakollu Rural Police Station about the accident and the S.H.O., Palakollu Rural has registered as a case in Crime No.39/2009, U/Sec.338 IPC.   Therefore, the petitioner prays this Hon’ble Court to grant compensation of Rs.5,25,000/- with 12% interest and costs of the petition.  Ex.A.1 is certified copy of F.I.R., Ex.A.2 is certified copy of wound certificate, Ex.A.3 is certified copy of M.V. report, Ex.A.4 is certified copy of charge sheet, Ex.A.5 is certificate for person with disability (original).

9.

P.W.2 Dr. P.Satyanarayana Raju, stated in his evidence that he is working as C.S.C. at Government Hospital, Tanuku, previously he worked as C.S.S. at Government Hospital, Palakol.  As per Ex.A.2 on 25.04.2009 at about 8.45 pm, he examined petitioner and he found injuries i.e, bleeding right ear present, bleeding through nose is present, abrasion over right shoulder 1”X1”, lacerated injury over right knee joint 1”X ¼ X 1/4 , as per expert MLC No.1530, X-Ray No.16084, dt. 26.04.2009, Radiology Department GGH Kakinada the following: X-Ray skull lateral view – no bone, X-Ray nasal bone – no bone, X-Ray right knee – AP and lateral no bone, X-Ray right shoulder – AP and lateral no bone. He is of the opinion that the injury is simple in nature and he issued would certificate (Ex.A.2).  Injury No.3 is relevant to the injury mentioned in disability certificate (Ex.A.5) i.e., right upper limb weakness, so that the right hand functions are so difficulty.  He admitted that due to the disability the petitioner cannot work any hard or riding motor cycle with his right hand. 
10.

The learned counsel for the petitioner has argued that R3-Insurance company has not examined the driver of lorry or any other witness to prove that the accident was occurred purely and solely due to rash and negligent driving of driver of lorry bearing No. AP 35 V 2105 but the petitioner must prove that the driver was having valid driving licence and also the vehicle was having valid vehicular documents at the time of incident and therefore, R.3/Insurance Company is liable to pay compensation. 

14. 
In support of his submission, he placed reliance on the decision reported in K.SATYANARAYA VS. VIJAYALAKSHMI (2010 (2) A.L.T) 34) wherein it was held at Para8 that,


“If the dispute is, as to whether the driver of the auto held valid license, the only person, who could have spoken about it, was the driver himself.  Had the 2nd respondent taken steps to secure the presence of the driver and elicited necessary information as to existence of license, it would certainly have been relevant. No such effort was made. The 2nd respondent cannot be relieved from obligation, on the strength of such inadmissible, irrelevant and unrelated evidence.”

20.
In SYED SADIQ AND OTHERS VS. DIVISIONAL MANAGER, UNITED INDIA INSURANCE CO.LTD(2014 A.C.J.627), THE HON’BLE SUPREME COURT HAS HELD,AT Para 11 and 17.


“11.Further regarding the use of multiplier, it was held in SARLA VERMA V. DELHI TRANSPORT CORPORATION (2009 A.C.J.1298(sc), WHICH was upheld in SANTOSH DEVI’S CASE (2012 A.C.J. 1428(SC), AS under:“21. We, therefore, hold that the multiplier to  be used should be as mentioned in column(4) of the Table above (prepared by applying Susamma Thomas,, Trilok Chandra and Charlie), which starts with an operative multiplier of 18 (for the age groups of 15 to 20 and 21 to 25 years) , reduced by one unit for every five years, that is, M-17 for 26 to 30years, M-16 for 31 to 35 years, M-15 for 36 to 40 years, M-14 for 41 to 45years and M-13 for 46 to 50 years, then reduced by two units for every five years, that is, M-11 for 51 to 55 years, M-9 for 56 to 60 years, M-7 for 61 to 65 years and M-5 for 66 to 70 years.”


 17. we take his monthly income at Rs.6500/- on average and for the reasons recorded in the appeal, we determine the functional disability at 35 %. Considering his age, and based on the legal principle laid down by this Court, we hold his increment on future income at 50% and the multiplier at 18. Therefore, he is entitled to Rs.7,37,100 (Rs.6,500 x35/100+50/100 x35/100x6500x12x18)=Rs. Rs.7,37,100 /-under the head of loss of future income.”

18.    The learned counsel for R.3 argued that the accident if any caused is not due to rash and negligent driving of R.1/driver, in fact the accident was occurred only due to rash and negligent driving of the petitioner who has no valid and affective driving licence to drive Hero Honda and the claim is excessive and R.3/Insurance company prays the Hon’ble Court the petition may be dismissed with costs.   

20.

The petitioner No.1 who has been examined as P.W.1 has stated in his cross examination that he is doing milk business, and that he has not filed proof of his income of Rs.10,000/-, by the time of accident he proceeding on his own spelendor motor cycle, he got Insurance to his motor cycle, but he cannot say the name of company of Insurance.  He has filed Doctor certificate for the injuries and also filed disability certificate, the right upper limb weakness is prescribed as disability of 74%.  He has not filed medical bills. He denied the suggestion that there is no fitness certificate for the lorry and also no valid driving licence for driver of lorry.  He also denied the suggestion that there is completely negligence on his part as such R.3 (Insurance company) is not liable to pay compensation.  
21.

P.W.2 stated in his cross examination that wound certificate under Ex.A.2 is issued under his signature, he remember all the injuries as noted in Ex.A.2.  Injury No.1 relating bleeding right ear present, it is simple injury.  Injury No.2 is bleeding through nose is present, it is simple injury. The 3rd injury is also simple, the 4th injury is lacerated injury over right knee joint, 1 inch X 1/4th inch.  All injuries together do not amount to permanent disability.  He denied the suggestion that he has issued Ex.A.2 certificate in order to help P.W.1. 
16.

Although it was mentioned in the counter of R.3-Insurance Company that the accident was occurred purely and solely due to rash and negligent driving of driver of car bearing NO. AP 35 V 2105 but the petitioner must prove that the driver was having valid driving licence and also the vehicle was having valid vehicular documents at the time of incident but R.3 has neither examined the Driver of Lorry nor any other witness or even the Executive of the Company,   as such, it can be said that the R.3 -Insurance company has failed to prove that the accident was occurred due to negligence on the part of the driver of the car and accordingly, the petitioner has proved rash and negligent driving of driver of the crime vehicle bearing No. AP 35 V 2105 and this Court finds that the accident took place on account of rash and negligent driving of Lorry bearing No. AP 35 V 2105. Hence, Issue No.1 held in favour of the petitioner. 

Issue No.2:


8.
The petitioner who has been examined as P.W.1 has stated in his evidence that that on 25.04.2009 night time, Deepati Syam Kumar Babu started on his Hero Honda Motor Cycle bearing No.  AP 13 4F 3135 from Palakollu to Narsapur, when he reached near Digamarru village, at about 8.00 pm on 25.04.2009, at the same time one Lorry bearing No. AP 35V-2105 was came from Narsapur and proceeding towards Palakollu, the driver of lorry drove the vehicle rash and negligent manner, with high speed, without blowing the horn and dashed against his motor cycle, then the he fell down on the road along with his motor cycle, as a result which he sustained multiple grievous and fracture injuries, after the occurrence of the said accident, he was shifted to Palakollu Government Hospital for treatment and after he was shifted to the Government Hospital, Kakinada for better treatment.  Immediately after the accident D.Naga Raju who is father of Petitioner had reported to the Palakollu Rural Police Station about the accident and the S.H.O., Palakollu Rural has registered as a case in Crime No.39/2009, U/Sec.338 IPC.   Therefore, the petitioner prays this Hon’ble Court to grant compensation of Rs.5,25,000/- with 12% interest and costs of the petition.  Ex.A.1 is certified copy of F.I.R., Ex.A.2 is certified copy of wound certificate, Ex.A.3 is certified copy of M.V. report, Ex.A.4 is certified copy of charge sheet, Ex.A.5 is certificate for person with disability (original).

9.

P.W.2 Dr. P.Satyanarayana Raju, stated in his evidence that he is working as C.S.C. at Government Hospital, Tanuku, previously he worked as C.S.S. at Government Hospital, Palakol.  As per Ex.A.2 on 25.04.2009 at about 8.45 pm, he examined petitioner and he found injuries i.e, bleeding right ear present, bleeding through nose is present, abrasion over right shoulder 1”X1”, lacerated injury over right knee joint 1”X ¼ X 1/4 , as per expert MLC No.1530, X-Ray No.16084, dt. 26.04.2009, Radiology Department GGH Kakinada the following: X-Ray skull lateral view – no bone, X-Ray nasal bone – no bone, X-Ray right knee – AP and lateral no bone, X-Ray right shoulder – AP and lateral no bone. He is of the opinion that the injury is simple in nature and he issued would certificate (Ex.A.2).  Injury No.3 is relevant to the injury mentioned in disability certificate (Ex.A.5) i.e., right upper limb weakness, so that the right hand functions are so difficulty.  He admitted that due to the disability the petitioner cannot work any hard or riding motor cycle with his right hand. 

22.
In SARLA VERMA VS. DELHI TRANSPORT CORPORATION (2009 (4) S.C.J. 91), THE Hon’ble Supreme Court has made certain guidelines to determine just and reasonable compensation giving multiplier showing lowest Multiplier at M-5 for 66 to 70 years and No multiplier has been shown for age more than 70 years in the Table. “.Further regarding the use of multiplier, it was held in SARLA VERMA V. DELHI TRANSPORT CORPORATION (2009 A.C.J.1298(sc), WHICH was upheld in SANTOSH DEVI’S CASE (2012 A.C.J.1428(SC), AS under:“21. We, therefore, hold that the multiplier to  be used should be as mentioned in column(4) of the Table above (prepared by applying Susamma Thomas,, Trilok Chandra and Charlie), which starts with an operative multiplier of 18 (for the age groups of 15 to 20 and 21 to 25 years) , reduced by one unit for every five years, that is, M-17 for 26 to 30years, M-16 for 31 to 35 years, M-15 for 36 to 40 years, M-14 for 41 to 45years and M-13 for 46 to 50 years, then reduced by two units for every five years, that is, M-11 for 51 to 55 years, M-9 for 56 to 60 years, M-7 for 61 to 65 years and M-5 for 66 to 70 years.”

28.
The petitioner has stated he is getting Rs.10,000/- per month as he working as Milk vendor and furniture installment business but he has not produced any proof.   Even assuming the income of injured at Rs.6,000/- per month, deducting 1/3rd, balance of Rs.4,000/- per month X 12 months = Rs.48,000/- the age was 35 years at the time of incident, the multiplier applies 16 times i.e., Rs.48,000/- X 16 = Rs.7,68,000/-. Considering the evidence of P.W.1 as well as P.W.2 who is doctor the functional disability can be considered up to 40%, then Rs.7,68,000/- X 40% = Rs.3,07,200/-, which is rounded to Rs.3,08,000/-, Rs.50,000/- towards medical expenses, Rs.20,000/- towards pain and suffering, Rs.15,000/- towards loss of earnings and Rs.7,000/- towards extra nourishment this court feels that it is just and proper to grant compensation of Rs.4,00,000/- to the petitioner. 
 Issue No.3:
30.
IN THE RESULT, this petition is partly allowed and petitioner is awarded  compensation of Rs.4,00,000/- (Rupees Four Lakhs only) for the injuries sustained by the petitioner in the road accident that occurred on 25.04.2009, with proportional costs and interest at 12% p. a from the date of petition till realization and respondents 1 to 3 are jointly and severally liable to pay said amount and they are also directed to deposit the said amount into court within one month from date of this order.  On such deposit, the petitioner is entitled to withdraw half amount of Rs.2,00,000/- with accrued interest and costs and remaining half of Rs.2,00,000/- each shall be deposited in Fixed deposit in a Nationalized Bank for a period of one year. Advocate’s fee Rs.5000/-. 

Prepared by me typing personally on my Laptop, corrected and pronounced by me in open court, and signed by me on this the 12th day of January, 2016. 

                    Chairman, MACT-cum- Addl. District Judge,







                Narsapur

APPENDIX OF EVIDENCE

WITNESSES EXAMINED

For Petitioner:                                       


For Respondents: 
P.W.1:  Deepati Syam Kumar
P.W.2:  Dr. P.Satyanarayana Raju




  -NONE-

EXHIBITS MARKED

For Petitioner:-

Ex.A.1 /Dt.25-04-2009
:  Attested copy of FIR in Crime No. 39 of 2009
Ex.A.2 /Dt.13-06-2009
: Attested copy of Wound certificate
Ex.A.3 /Dt.---


: Attested copy of M.V. report.
Ex.A.4 /Dt.---          
: Attested copy of charge sheet in Cr.No.39 of 2009.
Ex.A.5 /Dt.--            
: Original disability certificate (74%)
For Respondent No.3 : 
Ex.B.1/Dt:--
: Insurance Policy copy of United India Insurance 
   Company




                         Chairman, MACT-cum-ADJ


                                   Narsapur
